I 








CONTENTS 


‘Wuat 1s THe Tzst oF A REGULATION oF ForEIGN on INTER- 
STATE ComMERCE? . . . . Louis M. Greeley . 
Sunstquent PAYMENTS UNDER RESULTING Trusts. - - 

. Charles EB. Grinnell = 
| CuANDELOR v, LOPUS:, 9. ss _R. c. McMurtrie . , 
‘Tur ‘Law Scroor ook 
CORRESPONDENCE 
Recent Caszs . 
Reviews. 














HARVARD 
LAW REVIEW. 


VOL. I. NOVEMBER 15, 1887. No. 4. 














WHAT IS THE TEST OF A REGULATION OF 
FOREIGN OR INTERSTATE COMMERCE? 


N° class of cases are more perplexing than those involving 

the distinction between the power of Congress to regulate 
foreign or interstate commerce and the so-called police power of 
the States. It has always been conceded that there were many 
kinds of laws, such as quarantine laws, health laws, etc., operating 
upon foreign or interstate commerce, which were within the power 
of the States. How are such laws to be distinguished on principle 
from regulations of foreign or interstate commerce within the ex- 
clusive power of Congress? On this point the more recent cases 
are very unsatisfactory. While these cases almost always com- 
mend themselves to our common sense as actual decisions upon 
the facts, the reasoning upon which the decisions are based is 
meagre and unsatisfactory ; indeed, very little general reasoning 
is attempted. The court almost invariably confines itself to a 
decision upon the facts involved. 

The cause of this hesitancy of the judges to lay down general 
principles upon the distinction between laws affecting foreign or 
interstate commerce, which are within the powers of the States, and 
those which are regulations of foreign or interstate commerce, and 
within the exclusive power of Congress, is, in the opinion of the 
writer, to be ascribed to the confusion in which the law was left by 
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certain of the earlier cases, in which the controversy over the 
question whether the commercial power of Congress was “concur- 
rent” or “exclusive” was carriedon. This controversy was really 
political in its nature. It involved directly the great question of 
“State” or “national ” sovereignty,the burning question of the time. 
The political bearing of the controversy accounts for the bitterness 
with which it was carried on, and the extreme confusion in which it 
left the law upon all questions involved in it. Fortunately, this 
controversy did not begin in the earliest cases decided by the 
Federal Supreme Court, involving the distinction between laws 
affecting foreign or interstate commerce and laws which are regu- 
lations of foreign or interstate commerce, and it is these earliest 
cases which, in the opinion of the writer, contain the true princi- 
ples upon the subject. 

In this article, then, the writer proposes to take up these earliest 
cases, and analyze them, with the view of coming at the precise 
principle which they lay down for distinguishing laws affecting 
foreign or interstate commerce, but which are not regulations of 
such commerce, from true regulations of foreign or interstate 
commerce ; then to pass to the cases in which the great controversy 
over “ exclusiveness ” or “concurrency ” of the commercial powers 
of Congress was carried on, and endeavor to point out certain 
elements of confusion introduced by these cases into the law; and 
lastly, to take up some of the more important cases and clauses of 
cases since decided by the Federal Supreme Court, and study them 
with the view of ascertaining how far, if at all, they modify or 
alter the principles of law laid down in the earliest cases, and 
what the law is at present in the light of recent decisions. 

The first case in which the Supreme Court of the United States 
construed the clause in the Federal Constitution conferring power 
upon Congress to regulate commerce with foreign nations and 
among the several States, and with the Indian tribes, was the great 
case of Gibbons v. Ogden, 9 Wheat. 1, in which Chief-Justice 
Marshall delivered the opinion of the Court, after listening to the 
arguments of some of the ablest constitutional lawyers of the day, 
including Daniel Webster. That case involved the validity of a 
iaw of the State of New York, granting to certain persons the 
exclusive right to navigate all navigable waters of the State in 
vessels propelled by steam. The owners of this exclusive right 
had obtained an injunction from a New York Court restraining 
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the defendant, who owned a steam-vessel, enrolled as a coaster 
under the laws of the United States, from sailing his vessel upon 
New York waters. The State courts all upheld the validity of 
the law, and an appeal was prayed to the United States Supreme 
Court. The Supreme Court sustained the appeal, and declared 
the law invalid, in as far as it applied to the defendant’s vessel. 
The actual decision of the Court was as follows: First, that the 
Federal coasting license laws were valid as an exercise by Congress 
of its powers to regulate interstate commerce ; second, that those 
laws conferred upon vessels duly enrolled under them the right 
to navigate all navigable waters of the United States ; third, that 
all valid enactments of Congress superseded and abrogated all 
State legislation inconsistent with them, and that, therefore, the 
New York law was invalid in so far as the exclusive privileges of 
navigation conferred by it operated to exclude licensed coasters 
from navigating the waters of the State. 

This is all that was actually decided by the case,—that laws 
passed by Congress in exercise of its commercial powers were 
paramount to conflicting State legislation. The opinion of the 
Court, however, discusses at length the question with which this 
article is concerned,—the principle upon which to distinguish 
between the commercial power of Congress and the “ police” 
powers of the States. In the course of the argument the defence 
raised the point that the New York law was a regulation of com- 
merce, and that the power to regulate commerce was “ exclusive”’ 
in Congress. The opposite side met this argument by denying 
that the commercial powers of Congress were “exclusive.” In 
support of their position that the powers to regulate foreign or 
interstate commerce was possessed by the States concurrently with 
Congress, they instanced quarantine laws, inspection laws, health 
laws, etc., as being laws which were regulations of foreign or inter- 
state commerce, but which were, nevertheless, confessedly within 
the powers of the State to enact. This argument in favor of 
“concurrency,” based upon State quarantine laws, health laws, etc., 
was discussed at length by Chief-Justice Marshall in his opinion, and 
although he finally declined to pass upon the question of “ concur- 
rency ” or “exclusiveness,” and decided the case upon the ground 
stated above, this discussion is most valuable as suggesting the prin- 
ciple upon which to distinguish between laws affecting or operating 
upon foreign or interstate commerce which are, from those which 
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are not regulations of foreign or interstate commerce. The 
learned Chief-Justice met this argument in favor of concurrency 
by denying that the State laws adduced as instances of regu- 
lations of foreign or interstate commerce, enacted by the States 
were, in fact, regulations of such commerce. He points out that 
although quarantine laws, health laws, etc., may operate directly 
upon foreign or interstate commerce, it by no means follows that 
such laws are regulatiors of foreign or interstate commerce,—that 
the means employed in the exercise of entirely distinct sovereign 
powers may be the same, or nearly the same. Hence it follows 
that the operative effect of a law furnishes no certain criterion by 
which to decide from what sovereign power it emanated ; and the 
fact that a State quarantine law operates upon foreign or interstate 
commerce, and contains provisions within the power of Congress 
to enact by virtue of its commercial powers, by no means proves 
that it is a regulation of foreign or interstate commerce. The 
following extract from the opinion of the Court clearly brings out 
the views expressed by the learned Chief-Justice :-— 

“It is obvious that the Government of the Union, in the exercise 
of its express powers, that, for example, of regulating commerce 
with foreign nations and among the States, may use means that 
may also be employed by a State in the exercise of its acknowl- 
edged powers, that, for example, of regulating commerce within 
the State. If Congress license vessels to sail from one port to 
another in the same State, the act is supposed to be necessarily in- 
cidental to the powers expressly granted to Congress, and implies 
no claim of a direct power to regulate the purely internal com- 
merce of a State, or to act directly on its system of police. So, if 
a State, in passing laws on subjects acknowledged to be within its 
control, and with a view to those subjects, shall adopt a measure 
of the same character with one which Congress may adopt, it does 
not derive its authority from the particular power which has been 
granted, but from some other which remains with the State, and 
may be executed by the same means. All experience shows that 
the same measures, or measures scarcely distinguishable from each 
other, may flow from distinct powers ; but this does not prove that 
the powers themselves are identical. Although the means used in 
their execution may sometimes approach each other so nearly as 
to be confounded, there are other situations in which they are suffi- 
ciently distinct to establish their individuality.” 
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How, then, are we to tell, in doubtful cases, to which of two or 
more possible sovereign powers a given law is to be ascribed? The 
answer is not far to seek, — from the object or aim of the Legisla- 
ture in passing the law. This is clearly implied from the language 
of Chief-Justice Marshall, above quoted. He treats sovereign 
powers not as rights to use prescribed means, but as rights to aim 
at prescribed ends. In his view, the power to regulate foreign or 
interstate commerce did not confer upon Congress the power to 
enact laws containing provisions of some prescribed character, but 
to aim at the accomplishing of a general result by any legislative 
means whatsoever. It follows, then, that to test whether a given 
law is to be regarded as a regulation of foreign or interstate com- 
merce, we must examine the object of the Legislature in passing 
the law. If the law was passed for the sake of the effect which it 
was to have upon foreign or interstate commerce, it must be re- 
garded a regulation of such commerce ; but if not, then the law is 
not to be regarded asa regulation of foreign or interstate com- 
merce, although it may operate upon and affect such commerce in 
an important degree, the operative effect of the law being imma- 
terial in deciding the question, except in so far as it throws light 
upon the intention of the Legislature. 

All this, which is implied in, and is easily deducible from, the 
above-quoted language of Chief-Justice Marshall, is even more 
plainly brought out in the following extract from the separate 
opinion of Johnson, J., who held that the commercial powers of 
Congress were exclusive, and the New York law unconstitutional, 
as infringing upon them. He says: — 

“Wherever the powers of the respective governments are frankly 
exercised, with a distinct view to the ends of such powers, they 
may act upon the same object, or use the same means, and yet 
the powers be kept perfectly distinct.” The words “frankly exer- 
cised”’ plainly indicate that, in the learned judge’s opinion, the in. 
tention of the Legislature in framing a given law determined the 
sovereign power to which it must be ascribed. 

Having developed thus fully the views of Chief-Justice Marshall 
in Gibbons v. Ogden, we can now pass to the case of Willson v. 
Black Bird Creek Marsh Co., 2 Pet. 245, a case which has given 
subsequent judges very great difficulty, and which many have 
deemed irreconcilable with the decision in Gibbons v. Ogden. 
In that case, the State of Delaware had authorized a company to 
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dam a small navigable tidal creek, for the purpose of reclaiming 
marsh land and improving the drainage of the surrounding terri- 
tory. Willson, the owner of a sloop licensed as a coaster, had run 
into the dam with his vessel and injured it. In an action for 
damages for this injury, Willson set up that the law authorizing the 
dam was unconstitutional as infringing upon the powers of Con- 
gress to regulate foreign and interstate commerce, which, he con- 
tended, was “exclusive.” The Court held that the law was not 
unconstitutional. The opinion of the Court, which was very brief, 
was delivered by Chief-Justice Marshall. The following extract 
gives the substance of it: “The act of Assembly, by which the 
plaintiffs were authorized to construct their dam, shows plainly that 
this is one of those many creeks, passing through a deep level 
marsh adjoining the Delaware, up which the tide flows for some 
distance. The value of the property on its banks must be enhanced 
by excluding the water from the marsh, and the health of the 
inhabitants probably improved. Measures calculated to produce 
these objects, provided they do not come into collision with the 
powers of the general government, are undoubtedly within those 
which are reserved to the State. But the measure authorized by 
this act stops a navigable creek, and must be supposed to abridge 
the rights of those who have been accustomed to use it. But this 
abridgment, unless it comes in conflict with the Constitution, or a 
law of the United States, is an affair between the government of 
Delaware and its citizens, of which this Court can take no cogni- 
zance. The counsel for the plaintiffs in error insist that it comes 
in conflict with the power of the United States ‘to regulate com- 
merce with foreign nations and among the several States.’ 

“If Congress had passed any act which bore upon the case, 
any act in execution of the power to regulate commerce, the object 
of which was to control State legislation over those small navigable 
creeks into which the tide flows, and which abound throughout the 
lower country of the Middle and Southern States, we should not 
feel much difficulty in saying that a State law, coming in conflict 
with such act, would be void. But Congress has passed no such 
act. The repugnancy of the law of Delaware to the Constitution 
is placed entirely on its repugnancy to the power to regulate com- 
merce with foreign nations and among the several States, — a power 
which has not been so exercised as to affect the question. We do 
not think that the act empowering the Black Bird Creek Marsh 
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Company to place a dam across the creek can, under all the cir- 
cumstances of the case, be considered as repugnant to the power 
to regulate commerce in its dormant state, or as being in conflict 
with any law passed on the subject.” 

What is the true explanation of this case? Some judges have 
declared that it can be explained only upon the theory that the 
power to regulate foreign and interstate commerce is “ concurrent,” 
—to some extent, at least. This explanation of the case is a very 
improbable one. The Court, in Gibbons v. Ogden, although it did 
not decide that the commercial powers of Congress were exclusive, 
certainly showed a leaning in favor of that view ; and Johnson, J., 
in his separate opinion, held squarely that that power was “exclu- 
sive.” It is unreasonable to suppose that Chief-Justice Marshall 
would have decided in favor of the concurrency of the commercial 
power of Congress, without one word of comment upon the case of 
Gibbons v. Ogden, or that Johnson, J., would have joined in the 
opinion, had he supposed it so to decide. There is certainly no 
language in the opinion which expressly lays down the doctrine 
that the congressiona! commercial power is concurrent, wholly or 
in part. A much more satisfactory explanation of the case is that 
the Court intended to decide that the law was not a regulation of 
foreign or interstate commerce, because, although it no doubt 
operated to exclude foreign or interstate navigation from Black 
Bird Creek, it was passed with quite another purpose; namely, to 
enhance the value of property adjoining the creek, and to improve 
its drainage and sanitary conditions: that the State law, not being 
a regulation of foreign or interstate commerce, was also not in 
conflict with any Federal law passed by Congress, by virtue of its 
commercial power ; and that, therefore, the law was perfectly valid 
under the commercial clause of the Constitution. This explanation 
makes the case consistent with everything the Court said in Gib- 
bons v. Ogden. It is, moreover, entirely in harmony with the 
language of the opinion. In the opinion the Court point out the 
objects of the State law, and hold that “measures calculated to 
produce these objects” are within the powers of the State, unless 
conflicting with powers of the general government, and that the 
law in question did not, under all the circumstances of the case, 
come in conflict with “the power to regulate commerce in its 
dormant state,” or with any law passed by Congress by virtue of 
that power. 


f 
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The next case that we need consider is the case of City of New 
York v. Miln, 11 Pet. 102. That was the first case in which the 
judges of the Federal Supreme Court differed as to the validity of a 
State law, under the commercial clause of the Federal Constitution. 
In that case was involved the validity of a law of the State of New 
York, requiring the masiers of all vessels arriving in the city of 
New York from the ports of other countries or States to make to 
the city authorities, within twenty-four hours of arriving, a written 
report containing the names, ages, and last places of settlement of 
all passengers landed in the city from their respective vessels. It 
was held that this law was not unconstitutional under the commer- 
cial clause of the Constitution, because it was not a regulation of 
foreign or interstate commerce, but a “police measure.” Judge 
Barbour, who delivered the opinion of the Court, called attention 
to the reasoning in Gibbons v. Ogden, as justifying “ measures on 
the part of the States, not only approaching the line which sepa- 
rates regulations of commerce from those of police, but even those 
which are almost identical with the former class, if adopted in the 
exercise of one of their acknowledged powers ;” and quotes largely 
from Chief-Justice Marshall’s opinion. Justice Story dissented, 
being of opinion that the State law was a regulation of foreign and 
interstate commerce, since it operated upon such commerce, and 
that the power to regulate foreign and interstate commerce was 
exclusive in Congress. He reasons that the law in question was a 
regulation of interstate and foreign commerce, because it was such 
a law as Congress might have passed by virtue of its commercial 
powers ; and failed to grasp the principle laid down in Gibbons v. 
Ogden, and relied on in the majority opinion, that the same enact- 
ment may be ascribed to entirely distinct sovereign powers, accord- 
ing to the intention of the Legislature in passing it. 

We now come to two cases — the License Cases, 5 How. 504, and 
the Passenger Cases, 7 How. 283 — which more than any others are 
responsible for the confusion and uncertainty in which the law rel- 
ative tothe distinction between the commercial power of Congress 
and the police power of the States is involved. Up to the time 
when the case of New York v. Miln was decided, the question of 
the concurrency or exclusiveness of the commercial power of Con- 
gress had given the Supreme Court no great difficulty. The Court, 
it is true, had declined to pass upon the question in advance of a 
case which, in their opinion, raised it ; but it can hardly be doubtful 
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what their decision would have been had such a case come before 
them. During the ten years that elapsed between the decision in 
New York v. Miln, in 1837, and that in the License Cases, which 
were decided in 1847, circumstances had changed materially. In 
the first place, the question of State or national sovereignty had 
become much more prominent, in the ripening of events which 
afterward brought about the civil war. In the next place, there had 
been a great change in the personnel of the Supreme Court, and 
among the new judges were many advocates of the extreme State 
rights theory. These judges seized upon the License Cases and 
Passenger Cases as opportunities for committing the Supreme 
Court to the view that the commercial power of Congress was 
“ concurrent” and not “exclusive,” —that view being consonant with 
their theory of State rights. They fought the fight in favor of 
“concurrency” with the zeal and fervency of intense conviction, and 
pressed into service every argument they could think of to support 
their cause. This vigorous onset of the State rights judges threw 
the Court into confusion. Some of the judges, who were not pre- 
pared to accept the view that the commercial power of Congress 
was “concurrent,” were yet not prepared to commit themselves to 
the view that that power was “ exclusive” and sought to avoid any 
decision of the question of “exclusiveness ” or “concurrency.” 
Other judges boldly came out in favor of the view that the power 
was “exclusive” in Congress. The result was that in both of 
those cases most of the members of the Court delivered lengthy 
separate opinions ; each judge who delivered an opinion giving his 
individual position upon the question of “concurrency ” or “ ex- 
clusiveness,” and arguing at length in support of it, any impartial 
or dispassionate examination of the question being almost im- 
possible, owing to its vital political bearings. | 

With the License Cases and Passenger Cases we should not in this 
article be concerned, had they been taken up with a discussion of 
the question of “ concurrency” or “ exclusiveness ” merely, for 
subsequent cases have since conclusively settled that the power 
is to a large extent, at any rate, “exclusive.” But in that discus- 
sion the further question became involved of what constitutes a 
regulation of foreign or interstate commerce, and in this aspect 
those cases are of very great importance to us. This latter ques- 
tion became involved in the following way: We have seen that, 
at the time the case of Gibbons v. Ogden was before the Court, 
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the power of the States to pass laws affecting foreign or interstate 
commerce, such as quarantine laws, health laws, etc., was con- 
ceded, and the Court in that case explained those laws as emana- 
tions from the reserved powers of the States, and not as regulations 
of foreign or interstate commerce. The temptation to use such 
laws as an argument in favor of the “concurrency” theory was 
too strong for some of the judges to resist. They accordingly 
abandoned the explanation given in Gibbons v. Ogden, and held 
boldly that such State laws were regulations of foreign or interstate 
commerce, because operating upon or affecting such commerce, 
and argued from their admitted validity that the power to regulate 
foreign or interstate commerce must be “concurrent.” This argu- 
ment has had a very important influence upon the law, in that it 
has tended to obscure and overthrow the distinctions taken in Gib- 
bons v. Ogden, heretofore adverted to, and has been, in the opinion 
of the writer, the fruitful source of error and confusion. It there- 
fore becomes necessary to study with care the License Cases and 
the Passenger Cases, to see how far this argument obtained the 
assent of the Court, and how much authority it derives from those 
cases. 

The License Cases involved the validity of State liquor license 
laws, which, it was claimed, were unconstitutional, in so far as they 
operated to impose a burden upon the sale of liquor brought 
into the State from without. The entire Court sustained the 
validity of the laws, but the judges were by no means agreed as 
to the reasons upon which the decision should be based. Justices 
McLean and Grier reached the conclusion that the laws in ques- 
tion were not regulations of foreign or interstate commerce, and 
that therefore no constitutional objection could be raised against 
them under the commercial clause of the Federal Constitution. 
This view of the case would seem to commend itself to reason and 
good sense. It did not, however, satisfy some of the “ States rights ” 
judges in the Court. Chief-Justice Taney took the position that 
the State laws were regulations of foreign or interstate commerce, 
in so far as they operated to impose burdens upon the sale in 
original packages of liquor brought into the State, but that the 
power to regulate foreign or interstate commerce was “ concur- 
rent,” and that, consequently, the laws were valid. Justice 
Catron delivered an opinion agreeing in substance with that of 
Taney, C. J. 
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Justice Woodbury, in his opinion, agreed with Justices McLean 
and Grier that the laws in question were not regulations of foreign 
or interstate commerce, but maintained, with Chief-Justice Taney, 
that the power to regulate foreign or interstate commerce was con- 
current. Justice Daniel, in his separate opinion, also agreed with 
Justices McLean and Grier that the laws in question were not regu- 
lations of foreign or interstate commerce. As to the question of 
“concurrency” or “exclusiveness,”’ his leaning appears to have 
been in favor of “concurrency,” although the opinion is not at all 
explicit upon this point. Of the two opinions, in which it was held 
that the State laws were regulations of foreign and interstate com- 
merce, and that the power to regulate such commerce was “con- 
current,” that of Taney, C.J., is far the abler. He boldly lays 
down the doctrine that, upon the question whether a State law is 
or is not a regulation of foreign or interstate commerce, the object 
and motive of the State are of no importance and cannot influence 
the decision. That the operative effect, and not the motive or aim 
of the law determines whether or not it is a regulation of foreign or 
interstate commerce. Starting from this premise, he argues success- 
fully that quarantine laws, pilotage laws, and other similar laws, 
operating directly upon foreign or interstate commerce, are regu- 
lations of such commerce, and that, since it is admitted that the 
States may pass quarantine laws, pilotage laws, etc., it follows that 
they possess concurrent powers of regulating foreign and inter- 
state commerce. 

Granting the learned Chief-Justice his premise, his reasoning is 
unanswerable. The difficulty is with his premise, which is directly 
opposed to the doctrine so clearly brought out in Gibbons v. 
Ogden, that the intention or purpose, and not the operative effect, 
of a law determines whether or not it is a regulation of foreign or 
interstate commerce. He makes an elaborate attempt to explain 
that case. He admits that “one or two passages in that opinion 
(in Gibbons v. Ogden), taken by themselves, and detached from 
the context, would seem to countenance this doctrine” (of the 
exclusive power of Congress), but maintains that these passages 
were in answer tothe argument of counsel for egua/ “ concurrent ” 
powers in the State and Federal governments, and were merely in- 
tended to meet that argument, and not to deny tothe States “ con- 
current powers” subordinate to the paramount power of Congress, 
whenever Congress should see fit to exercise that power. He 
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asserts that the case, as a whole, is in favor of a subordinate “ con- 
current power” in the States; and instances in support of this 
assertion the admission of the Court on pp. 205, 206, that a 
State may, in the execution of its police and health powers, pass 
laws operating directly upon foreign or interstate commerce. This 
argument in favor of “concurrent power” in the States, based on 
the language of Chief-Justice Marshall, entirely overlooks the 
distinction taken by him, and heretofore adverted to, that 
identical or very similar measures may emanate from entirely 
different sovereign powers, and that therefore the admitted validity 
of State laws, such as quarantine laws or pilotage laws, operating 
upon foreign or interstate commerce, and containing provisions such 
as Congress might enact by virtue of its commercial power, by no 
means proved that the State had concurrent power to regulate 
foreign or interstate commerce. 

The opinion of Catron, J., adds nothing to the reasoning of 
Taney, C.J., and therefore may be passed over. The opinion of 
McLean, J., is not particularly noteworthy. It sustains the State 
law as a valid police regulation, but does not go into the general 
question of the distinction between police regulations and regula- 
tions of foreign or interstate commerce. Woodbury, J., in his 
opinion, seems clearly to recognize the intention of the Legisla- 
ture in passing any given law as the ultimate test of whether it is 
a regulation of foreign or interstate commerce. Thus he says: 
“In settling the question whether these laws impugn treaties or 
regulate either foreign commerce or that between the States, or 
impose a duty on imports, ordinary justice to the States demands 
that they be presumed to have meant what they profess, till the 
contrary is shown. Hence as these laws were passed by States 
possessing experience, intelligence, and a high tone of morals, it is 
neither legal nor liberal to attempt to nullify them by any forced 
construction, so as to make them regulations of foreign commerce, 
or measures to collect a revenue by a duty on foreign imports; 
thus imparting to them a different character from that professed 
by their authors, or from that which by their provisions and ten- 
dency they appear designed for. These States are as incapable of 
duplicity or fraud in their laws, or meaning one thing and ‘profess- 
ing another, as the purest among their accusers ; and while legiti- 
mate and constitutional objects are assigned, and means used 
which seem adapted to such ends, it is illiberal to impute other 
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designs, and to construe their legislation as of a sinister character, 
_ which they never contemplated.” This language seems to make 
the object or purpose of a law the criterion of the sovereign 
power to which it is to be ascribed, and fully to harmonize with 
the principles laid down in Gibbons v. Ogden. 

In the Passenger Cases, 7 How. 283, the validity of laws of Mas- 
sachusetts and New York, imposing a tax upon every non-resident 
passenger landed within the State from every vessel arriving from 
a port of some other State or country, was involved. It was held 
by a divided Court, five judges against four, that the laws in ques- 
tion were invalid. All of the judges who delivered separate opin- 
ions in the License Cases delivered separate opinions in the 
Passenger Cases; and, in addition, Wayne and McKinley, JJ., 
who delivered no separate opinions in the former case, delivered 
separate opinions in the latter. The opinions in the Passenger 
Cases are substantially similar to the opinions delivered by the 
same judges in the License Cases, in as far as their general reason- 
ing upon the question of “ concurrency” or “exclusiveness ” of the 
commercial powers of Congress is concerned. McLean, J., held 
that the laws were regulations of foreign and interstate com- 
merce, that the power to regulate such commerce was “ exclusive” 
in Congress, and that the laws were, consequently, unconstitu- 
tional. Wayne, J., favored the views of McLean, J., but preferred 
to rest his opinion that the laws were invalid upon the ground that 
they were in conflict with provisions of certain Federal laws and 
treaties. This opinion was substantially concurred in by Catron, 
McKinley, and Grier, JJ. Taney, C. J., upheld the validity of 
the laws chiefly upon the ground that the right of the States to 
determine what persons should be admitted within their boun- 
daries was paramount to any Federal powers conferred by the 
Constitution, and that the right to impose a tax upon all persons 
admitted into the State was included in this right. He also took 
occasion to reiterate the views expressed by him in the License 
Cases as to the “concurrency” of the commercial powers of Con- 
gress. Daniel, J., was of opinion that the laws were not regula- 
tions of foreign or interstate commerce, and hence were not un- 
constitutional, even assuming the commercial powers of Congress 
to be exclusive. He was also of opinion that they did not conflict 
with any Federal laws or treaties. . 

By far the most able opinion delivered in the case was the 
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opinion of Woodbury, J. He concurred with Taney, C. J., as to 
the paramount right of the States to regulate the admission of 
persons within their boundaries, and also as to the “ concurrency ” 
of the power to regulate foreign and interstate commerce. He 
agreed with Daniel, J., that the laws in question were not regula- 
tions of foreign or interstate commerce. The part of his opinion 
in which he maintains that the laws are not regulations of foreign 
or interstate commerce is very valuable as reiterating and devel- 
oping the principles stated in Gibbons v. Odgen. He took the 
position that the laws were not regulations of commerce, because 
not passed for the purpose of regulating it, but for an entirely 
different purpose. The following extracts from the opinion show 
clearly the views entertained by the learned judge : — 
“ This statute does not, eo nominc, undertake ‘to regulate com- 
merce,’ and its design, motive, and object were entirely different.” 
“Many subjects of legislation are of such a doubtful 
class, and even of such an amphibious character, that one person 
would arrange and define them as matters of police, another as 
matters of taxation, and another as matters of commerce. But 


-all familiar with these topics must know that laws on these by 


States for local purposes, and to operate only within State limits, 
are not usually intended, and should not be considered, as laws 
‘to regulate commerce.’ They are made entirely diverso in- 
tuitu.” . . . “To regulate isto prescribe rules, to control. But 
the State, by this statute, prescribes no rules for the ‘commerce 
with foreign nations.’ It does not regulate the vessel or the 
voyage while in progress. On the contrary, it prescribes rules for 
a local matter,— one in which she, as a State, has the deepest in- 
terest, and one arising after the voyage has ended, and not a matter 
of commerce or navigation, but rather of police, or municipal, or 
taxing supervision.” . . . “These things are done, as Mr. 
Justice Johnson said in another case (Gibbons v. Ogden), ‘ with 
a distinct view’ (from regulating commerce). And it is no 
objection that they ‘act on the same subject,’ or, in the words 
of Chief-Justice Marshall, ‘although the means used in their 
execution may sometimes approach each other so nearly as to be 
confounded.’ But where any doubt arises, it should operate 
against the uncertain and loose, or what the late Chief-Justice 
called ‘questionable,’ power to regulate commerce, rather than 
the more fixed and distinct police or taxing power.” 
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All this is in full accordance with the doctrine of Gibbons vz. 
Ogden, that Congress in exercising its powers of commercial regu- 
lations, and the States in exercising other sovereign powers reserved 
to them, may pass laws substantially similar or even identical in 
their provisions, Furthermore, it states expressly the principle, 
necessarily implied in this doctrine, that in all doubtful cases the 
intention of the Legislature must be looked to, to determine whether 
the given enactment is a regulation of foreign or interstate com- 
merce, or an emanation from some other sovereign power; and 
that where the law purports to emanate from a well-recognized 
power possessed by the States, it should not be held a regulation 
of foreign or interstate commerce, unless the intention to regulate 
such commerce is clearly shown. 

The result, then, of the License Cases and Passenger Cases, 
as far as they bear upon the question of what constitutes a regu- 
lation of foreign or interstate commerce, seems to be simply this : 
Chief-Justice Tanev, in both cases, lays down the doctrine that any 
law which directly affects foreign or interstate commerce is a regu- 
lation of such commerce, and that the intention with which the 
law was passed is entirely immaterial. Justice Woodbury maintains 
the theory that a State law operating upon foreign or interstate 
commerce cannot be deemed a regulation of such commerce when 
passed diverso intuitu ; or, in other words, that the purpose and 
not the operative effect of the law determines whether it is a regu- 
lation of foreign or interstate commerce or not. The other judges 
do not go into any general reasoning upon the subject. 

The next case that we need consider is the case of Cooley v. 
Board of Port Wardens, 12 How. 299. In that case the long 
controversy over the question of concurrency or exclusiveness 
was at last settled. The Court reached the conclusion that the 
power to regulate foreign or interstate commerce was partly ex- 
clusive and partly concurrent. Thecase involved the constitution- 
ality of a State pilotage law. The Court sustained the constitu- 
tionality of the law on the ground that the power to regulate 
foreign or interstate commerce was concurrent, as far as it concerns 
regulations local in their operation and effect, and that the pilotage 
law was a regulation of that character. The Court, in this case, 
lay down the principle that the power to regulate foreign or 
interstate commerce is in part “exclusive” and in part “con- 
current,” — “exclusive ”’ as to subjects of the power in their nature 
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national, or admitting only of one uniform system or place of regu- 
lation ; and “concurrent ”’ as to all other subjects. 

This decision appears to be a compromise decision. It appears 
to settle the old controversy as to “exclusiveness ” or “ concur- 
rency,” partly in favor of “exclusiveness” and partly in favor of 
“concurrency.” That the commercial powers of Congress are to 
a large extent “exclusive” was definitively established by the 
case, and has never since been questioned. The chief difficulty 
is to fix with exactness the limits of that “exclusive” power under 
the decision. It is said that the “exclusive” power of Congress 
extends to all subjects of the power to regulate foreign or inter- 
state commerce which are national in their nature, or admit of a 
uniform system of regulation. Now, it is extremely difficult to fix 
what the Court meant by subjects “national in their nature.” 
Perhaps we can best ascertain the limits which the Court intended 
to fixfor the “exclusive” powers of Congress by looking at the 
question from the other side, and examining the class of laws which 
have been deemed to fall within the “concurrent” power of the 
States. In Cooley v. Board of Wardens the Court held that pilotage 
laws fell within the concurrent power. In subsequent cases laws 
authorizing the bridging of navigable streams (Gilman zv. Philadel- 
phia, 3 Wall. 713), harbor improvement laws (County of Mobile 
v. Kimball, 102 U. S. 691 ), and quarantine laws ( Morgan’s S. S. 
Co. v. Louisiana Board of Health, 118 U. S. 455) have been 
held to be emanations from the “ concurrent” power of the States 
to regulate foreign and interstate commerce. In regard to quar- 
antine laws, bridge laws, and harbor improvement laws, they 
would seem clearly to belong to that class of laws which affect or 
operate upon foreign or interstate commerce, but which, according 
to the principle laid down in Gibbons v. Ogden, are not regulations 
of such commerce, because not passed with the intention of reg- 
ulating it. The same thing seems to be true of pilotage laws, 
although Chief-Justice Marshall, in Gibbons v. Ogden, classed them 
as regulations of foreign or interstate commerce. Such laws are 
regulations of commerce, unquestionably, but not of foreign or 
interstate commerce, if an intention or aim to regulate foreign or 
interstate commerce is to be regarded as the test. They are in- 
tended to impose restrictions upon the navigation of ports or har- 
bors of the State, their object being to render such navigation more 
safe. As far as the navigation within the State is a part of foreign or 
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interstate navigation,the laws undoubtedly affect interstate or foreign 
commerce ; but the intention being to impose restrictions upon the 
part of the navigation taking place within the State only, the laws 
should be regarded as regulations of domestic, and not of foreign 
or interstate commerce. If, then, the laws above cited fairly il- 
lustrate the class of laws which are to be deemed to fall within the 
concurrent power under the case of Cooley v. Board of Wardens, 
it would seem that they are the same as the class of laws affecting 
foreign or interstate commerce, which, according to Gibbons v. 
Ogden, are not regulations of foreign or interstate commerce, 
because passed diverso intuitu. In this view of the case it prac- 
tically decides that the commercial powers of Congress are wholly 
“exclusive,” assuming the correctness of the principles laid down 
in Gibbons v. Ogden, since the “ concurrent power ”’ which the case 
decides that the States possess, is, in reality, not a power to regu- 
late foreign or interstate commerce. 

The distinction stated by the Court in Cooley v. Board of 
Wardens may have been suggested by language of Woodbury, J., 
in his opinion in the License Cases. As was above stated, he ad- 
vocated the doctrine of the concurrency of the commercial power 
of Congress. At the same time, he was compelled to admit that 
powers were conferred upon Congress by the “ commerce ”’ clause 
of the Constitution which, in the nature of things, the State could 
not exercise. The power of the States must necessarily be limited 
to the enactment of regulations of foreign or interstate commerce 
operating upon subjects within their territorial limits. The power 
to pass general regulations of commerce operative throughout 
the entire country must, of course, be exclusive in Congress. 
In this view, it might properly be said that the distinction 
between the exclusive power and the concurrent power was that 
the former extended to all subjects national in their nature, or ad- 
mitting of uniformity of regulation, and that the latter included 
everything else. But it seems clear that the case of Cooley v. 
Board of Wardens does not intend to distinguish between the 
“concurrent ” and “ exclusive’ powers upon the basis of the terri- 
torial operation of the law. If it did, the case must be deemed 
overruled in that regard. Many State laws, strictly local in their 
operation, have been held unconstitutional as regulations of foreign 
or interstate commerce. Thus, in Welton v. State of Missouri, 91 
U. S. 275, a State law imposing a license tax upon all persons ped- 
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dling within the State the products or manufactures of other States 
or countries, was held unconstitutional as a regulation of com: 
merce ; yet the operation of the law was clearly local. 

We have now completed our examination of the six earliest 
cases decided by the Federal Supreme Court in which the dis- 
tinction between laws which affect foreign commerce, and laws 
which are regulations of foreign or interstate commerce, is discussed, 
and we have seen that these cases lay down the principle that the 
object or aim of the Legislature in passing the law is the true 
ground of distinction, in so far as they lay down any well-defined 
principle at all. 

Let us now consider how far, if at all, that principle has been 
modified by subsequent cases. The principle that the intention or 
purpose of the Legislature in passing it is the true criterion of 
whether a law is a regulation of foreign or interstate commerce or 
not, has been clearly established by the more recent cases to this 
extent, that a law operating upon foreign or interstate commerce, 
which is ostensibly passed in exercise of some reserved power 
of the State, but really for the sake of its effect upon foreign or 
interstate commerce, is deemed a regulation of foreign or inter- 
state commerce. Thus, in Welton v. Missouri, 91 U. S. 275, a 
State law purporting to be a law for the licensing of peddlers, but 
which contained provisions discriminating against the products 
and manufactures of other States or countries, when sold by ped- 
dlers within the State, was held unconstitutional as a regulation 
of foreign and interstate commerce. So in the recent case of 
Walling v. Michigan, 116 U.S. 465, a law purporting to impose 
a license tax upon persons engaged in selling liquor within the 
State, but so drawn as to discriminate in favor of liquor manufact- 
ured in the State, was held a regulation of interstate and foreign 
commerce, and unconstitutional. A still more striking case is 
the recent case of Robbins v. Shelby Taxing District, 120 U. S. 
489, in which a license tax imposed by Shelby Taxing District 
(the City of Memphis) on all persons selling goods in the dis- 
trict by sample, and not having regularly licensed houses of busi- 
ness there, was held unconstitutional, as being passed with the 
intention of discriminating against commercial houses of other 
States doing business in Memphis. 

But while it is clear that the modern authorities fully support the 
doctrine that the real purpose or object of a law is the criterion of 
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the sovereign power to which it is to be ascribed, to this extent, 
that a State law passed with the real intention of regulating foreign 
or interstate commerce will be deemed a regulation of such com- 
merce, whatever the ostensible purpose as stated in the title may 
be, it is by no means clear that the converse of this proposition— 
that a State law, not passed with the intention of negotiating foreign 
or interstate commerce, cannot be deemed a regulation of such 
commerce, whatever the nature of its provisions may be —can be 
regarded as law in the light of the modern decisions. Indeed, 
there are a good many dicta, and even some decisions, which seem 
to indicate that it isnot law. These dicta and decisions seem to 
support the view that a State law operating upon foreign or inter- 
state commerce, but passed to accomplish some object or aim 
within the well-recognized power of the State, and without any 
intention of regulating foreign or interstate commerce, will, never- 
theless, be held to be a regulation of such commerce, if, in the 
opinion of the Court, the law affects foreign or interstate commerce 
to a greater degree than is necessary for the accomplishment of 
the object aimed at. It cannot be said that the above view is 
anywhere distinctly stated. The modern cases upon the commerce 
clause of the Constitution do not contain statements of general 
propositions of law. Still, it must be admitted that there are dicta, 
and perhaps some decisions even, which seem to favor that view. 
Thus, Strong, J., in delivering the opinion of the court in Railroad 
Co. v. Huesen, 95 U. S. 465, says, in speaking of the powers of a 
State: “While for the purpose of self-protection it may establish 
quarantine and reasonable inspection laws, it may not interfere 
with transportation into or through the State beyond what is abso- 
lutely necessary for its self-protection.” So Miller, J., in Chy 
Lung v. Freeman, 92 U. S. 275, a case involving the validity of a 
“passenger law,” says: “ We are not called upon by this statute 
to decide for or against the right of a State, in the absence of 
legislation by Congress to protect herself by necessary and proper 
laws against paupers and convicted criminals from abroad; nor to 
lay down the definite limit of such right, if it exist. Such a right 
can only arise from a vital necessity for its exercise, and cannot be 
carried beyond the scope of that necessity. When a statute, limited 
to provisions necessary and appropriate to that object alone, shall, 
in a proper controversy, come before us, it will be time enough to 
decide that question. The statute of California goes so far beyond 
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what is necessary, or even appropriate for this purpose, as to be 
wholly without any sound definition of the right under which it is 
supposed to be justified.” 

These dicta'appear to point in favor of the view above stated. 
Some decisions, too, seem to point the same way. Thus, in 
Railroad Co. v. Huesen, 95 U. S. 465, a State law prohibiting the 
importation into the State of Spanish, Mexican, or Indian cattle 
from the first of March to the first of November of each year, ap- 
parently passed for the sole purpose of protecting the State from the 
infections of a cattle disease known as Texas fever, was held un- 
constitutional as a regulation of interstate commerce, apparently be- 
cause the Court thought the restrictions upon such commerce were 
unreasonably severe,—severer than was necessary for accomplishing 
the purposes of the act. Sothe case of Hall v. De Cuir, 95 U. S. 485, 
appears to lend support to the view above stated. In that case the 
constitutionality of a State law requiring all common carriers, while 
carrying passengers within the limits of the State, to furnish the 
same accommodations to white and colored passengers, was held un- 
constitutional as a regulation of interstate and foreign commerce. 
The decision is not based upon any general reasoning. One 
reason that was urged by the Court against the validity of the law 
was the inconvenience which such laws might cause to carriers 
doing an interstate business. For if one State might require the 
same accommodations to be furnished to whites and blacks, an ad- 
joining State might require that separate accommodations be 
furnished them, so that a carrier might be required to change his 
accommodations for passengers every time he crossed a State line. 
All that a State could reasonably do to protect the rights of black 
passengers was to require that equally good accommodation be fur- 
nished to whites and blacks. A precisely similar line of reason- 
ing was employed in the case of the Wabash, St. Louis, & Pacific 
Railway Co. v. Illinois, 118 U.S. 557, where a State long-and- 
short-haul law was held unconstitutional as a regulation of inter- 
state commerce, in as far as it applied to transportation within 
the State, which was a part of interstate transportation, on the 
ground that it was a regulation cf interstate commerce. 

This argument from inconvenience would have no validity upon 
the theory that an intention to regulate foreign or interstate 
commerce is necessary to constitute a law a regulation of such 
commerce. It can avail only upon the theory that a law not 
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passed with the intention of regulating foreign or interstate com- 
merce may nevertheless be a regulation of such commerce, if it 
operates to impose restrictions upon foreign or interstate commerce 
which, in the opinion of the Court, are unreasonable. Still, it is by no 
means certain that these cases can be regarded as establishing any 
such general principle. While the decision of the Court in Rail- 
road v. Huesen appears to go upon the “unreasonableness”’ of the 
provisions of the law, there is language in the opinion which 
would seem to indicate that the Court thought that the law was 
passed for the purpose of discriminating against the cattle of other 
States. Thus the Court say: “The object and the effect of the 
statute are, therefore, to obstruct interstate commerce, and to dis- 
criminate between the property of citizens of one State and that of 
citizens of other States.” In this view the decision would rest on 
the same principle as Welton v. State of Missouri, 91 U. S. 275. 
As to the cases of Hullv. De Cuir, 95 U. S. 485, and Wabash, St. 
Louis, & Pacific Railway Co. v. Illinois, 118 U.S. 557, it is not clear 
that they cannot be explained consistently with the principle that an 
intention to regulate foreign or interstate commerce is necessary to 
constitute a law or regulation of such commerce. In those cases 
the laws in question were no doubt regulations of commerce. They 
purported to be regulations of domestic commerce only ; but when 
we come to consider the nature of the regulations, we see that if 
applied to that part of interstate transportation taking place within 
the State, they must almost necessarily operate extraterritorially. 
The effect of the law of Louisiana requiring carriers engaged in 
carrying passengers within the limits of the State to furnish the 
same accommodations to black and white passengers, so far as it 
applied to carriers doing an interstate business, would almost 
necessarily be to compel them to furnish the same accommoda- 
tions to them throughout the entire trip, for the carrier could 
not conveniently change the accommodations during the trip ; and 
if Louisiana required the same accommodations to be furnished 
blacks and whites within the State, he would practically be com- 
pelled, in the absence of conflicting legislation in the other States, 
to furnish them the same accommodations throughout the entire 
trip. As this effect of the law is so obvious, is it not to be deemed 
that one of the purposes for which the law was enacted was to 
accomplish this effect? The case of Wabash, St. Louis, & Pacific 
Railway Co. v. Illinois is capable of a similar explanation. The 
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State long-and-short-haul law could not practically be applied 
to the part of interstate transportation taking place within the 
State without materially affecting the rate for the transportation 
taken as a whole, and this obvious effect of the law indicates 
a purpose on the part of the Legislature to regulate interstate 
rates. 

Directly opposed to the theory that a State law is to be deemed 
a regulation of foreign or interstate commerce, without regard to 
its purpose or object, if it impose a burden or restriction upon such 
commerce which the Court deem unreasonable, are the bridge cases. 
It is well settled that a State may authorize the obstruction of a 
navigable stream or other body of water by dams or bridges in any 
manner it may see fit. In Gilman v. Philadelphia, 3 Wall. 713, 
the Court say: “It must not be forgotten that bridges which are 
connecting parts of turnpikes, streets, and railroads are means of 
commercial transportation, as well as navigable waters, and that the 
commerce which passes over a bridge may be much greater than 
would ever be transported on the water it obstructs. It is for the 
municipal power to weigh the considerations which belong to the 
subject, and to decide which shall be preferred, and how far either 
shall be made subservient to the other. The States have always 
exercised this power, and from the nature and objects of the two 
systems of government they must always continue to exercise it, 
subject, however, in all cases, to the paramount authority of Con- 
gress, whenever the power shall be exerted within the sphere of 
the commercial power which belongs tothe nation.” This doctrine 
that the States have absolute power to obstruct their navigable 
waters with such bridges or dams as in their judgment are required 
to meet the public need, and that this judgment is not reviewable 
by the Courts, however serious the obstruction of interstate or 
foreign navigation may be, is utterly opposed to the doctrine that 
a State law operating upon foreign or interstate commerce, but not 
intended to regulate it, will, nevertheless, be held unconstitutional, 
as regulation of such commerce, if, in the opinion of the Court, they 
impose unreasonable restrictions or burdens upon foreign or inter- 
state commerce. If the latter doctrine is to be deemed established 
by the cases, then the bridge and dam cases must be regarded as 
an exception to the general rule. 

The case known as the State Freight Tax Case seems to be 
largely responsible for the dicta and reasoning that appear favor- 
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able to the doctrine that a State law unnecessarily interfering with 
foreign or interstate commerce is unconstitutional, as a regulation 
of such commerce, regardless of the intention with which it was 
passed. That case involved the validity of a State law imposing a 
tax upon common carriers for every ton of freight carried by them 
within the limits of the State. It was held that the law was virtually 
a tax upon freight itself, and was, therefore, unconstitutional as to 
interstate freights. The decision‘of the Court goes entirely upon 
the operative effect of the law, and not at all upon the intention 
with which it was passed. Strong, J., who delivered the opinion, 
said: “‘ How can it make any difference that the legislative purpose 
was to raise money for the support of the State government, and 
not to regulate transportation? It is not the purpose of the law, 
but its effect, which we are now considering.” 

One of the reasons urged by the Court against the constitution- 
ality of the law was, that if the constitutionality of State laws op- 
erating to impose a tax upon interstate freights was conceded, the 
States would virtually have it in their power to exclude such freights, 
since they could practically accomplish that result by making the tax 
so high as to prohibit the bringing of them within the State. This 
argument, which has also been employed in some subsequent cases, 
was deemed conclusive of the unconstitutionality of the law. It would 
seem, nevertheless, to be clearly fallacious. It proves too much. 
It would prohibit all State laws affecting foreign or interstate com- 
merce. Thus it could be said that to admit the right of a State to 
impose quarantine restrictions upon foreign commerce would vir- 
tually empower the States to exclude foreign commerce by making 
the restrictions so severe as virtually to prohibit such commerce. 
In the case of the State Tax on Railway Gross Receipts, 15 Wall. 
284, a case decided at the same time as the preceding case, a State 
law taxing common carriers according to their gross receipts was 
held constitutional, and yet, applying the reasoning of the preced- 
ing case, it would seem to be unconstitutional. The operative 
effect of the two laws would, probably, be nearly the same. 
The gross receipts of most roads are made up chiefly of earnings 
from the carrying of freight and passengers, and a tax on gross 
receipts would simply create an additional burden to be borne by 
the passenger and freight traffic. Of this additional burden, in- 
terstate freight and passenger traffic would have to bear its propor- 
tionate part. Then, why not argue that the right to impose such 
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a burden upon interstate traffic implied the power to prohibit such 
traffic. 

The weakness in this argument is that it fails to recognize that 
the purpose of a law is to be considered and taken into account. 
Because a State may tax objects of interstate commerce for pur- 
poses of revenue, it by no means follows that it may tax them for 
the express purpose of excluding their admission into the State. 
The answer to the argument is contained in the following extract 
from the opinion of Swayne, J.,in Gilman v. Philadelphia. Speak- 
ing of the power of the States to obstruct navigable streams by 
dams and bridges, he says: “Whenever it shall be exercised 
openly or covertly for a purpose in conflict with the Constitution 
or laws of the United States, it will be within the powers, and it 
will be the duty, of this Court to interpose with a vigor adequate 
to the correction of the evil;” or, in general terms, the power of 
the States to pass certain kinds of laws does not imply the power 
to pass them for an unconstitutional purpose. The notion that 
State laws “unreasonably” burdening foreign or interstate com- 
merce are to be deemed unconstitutional as regulations of such 
commerce seems to have come as a modification of the extreme 
view of the law taken by the Court in the State Freight Tax 
Cases, and in the endeavor of the judges to avoid the logical 
consequences of that view. The position that any State law 
operating to impose a burden on foreign or interstate com- 
merce was unconstitutional as a regulation of such commerce 
being untenable, in receding from that position the Courts passed 
to the position that only laws imposing unreasonable burdens upon 
foreign or interstate commerce were regulations of such commerce. 
This position, if not more defensible logically, is more satisfactory 
from a practical point of view. . 

We have now made a survey of all the more important cases 
and classes of cases decided in the Federal Supreme Court which 
bear upon the question of the respective powers of the State and 
Federal governments to enact laws operating upon foreign or 
interstate commerce. We have seen that the cases of Gibbons v. 
Ogden and Willson v. Black Bird Creek Marsh Co. state the prin- 
ciple that a sovereign power is to be regarded as a right to aim at 
a certain end, and not as the right to use certain means ; that the 
United States in the exercise of the power to regulate foreign 
and interstate commerce, and a state in the exercise of some dis- 
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tinct reserved power, may pass laws similar or identical in their 
provisions, and that, therefore, the question whether a given State 
enactment is a regulation of commerce or not cannot, in doubtful 
cases, be answered without scrutinizing the purpose for which the 
Legislature passed it; that this principle was applied in the case 
of Miln v. New York, and recognized and developed by Wood- 
bury, J., in his opinion in the License and Passenger Cases, he 
laying down the further principle, that in all the cases of doubt as 
to the purpose of a State law its constitutionality should be sus- 
tained ; that, in the course of the controversy over the question 
of concurrency or exclusiveness of the commercial power of Con- 
gress, the principles laid down and the distinctions taken in the 
earlier cases were, to some extent, lost sight of, and were covered 
up and obscured by the dust and smoke of that controversy ; 
that, in the case of Cooley v. Board of Wardens, that controversy 
was settled by what appears at first sight to be a compromise de- 
cision, to the effect that the commercial powers of Congress are 
in part exclusive and in part concurrent, which decision, however, 
on closer analysis, appears to be a practical victory for the cause 
of “ exclusiveness,” the part of the commercial power which is 
held concurrent being apparently intended to cover such laws, 
like quarantine laws, health laws, etc., which affect foreign or 
interstate commerce, but are passed with a different purpose from 
that of regulating such commerce, and which, consequently, are 
not to be deemed regulations of foreignyor interstate commerce ; 
that the more recent cases do not attempt to lay down general 
principles touching the means of distinguishing valid State laws 
affecting foreign or interstate commerce from State laws invalid 
as regulations of foreign or interstate commerce ; that while the 
modern decisions amply recognize the principle that an intention 
to regulate foreign or interstate commerce is the criterion of a 
regulation of foreign or interstate commerce, to the extent of 
holding State laws, ostensibly framed for other purposes, uncon- 
stitutional, if really passed with the intent of regulating foreign or 
interstate commerce, there appears to be a tendency to abandon 
that criterion in the case of laws “unreasonably” burdening or 
impeding foreign or interstate commerce, though passed with- 
out intent to regulate such commerce, and to hold such laws 
invalid as regulations of foreign or interstate commerce, regardless 
of their object or purpose. We have seen that this tendency of 
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the law is opposed to the well-established principle of the bridge 
cases, and also to the principles laid down in the case of Gib- 
bons v. Ogden. _ 

Has this tendency become established law? The writer thinks 
that it has not. There has certainly been no deliberate repudia- 
tion in any of the cases of the doctrine of the case of Gibbons v. 
Ogden. Onthe contrary, that case has ever been regarded as the 
source and fountain-head of the law, and its utterances as almost 
above criticism. The dicta in the modern cases in conflict with 
the doctrine of Gibbons v. Ogden were, it would seem, the result 
of a failure to grasp and understand that doctrine, and not of a 
deliberate intention to lay down principles in conflict with it. In 
the very cases where those dicta are uttered, the case of Gibbons 
v. Ogden is often cited with approval, and in none of them is 
there the least attempt at criticism of that case. Again, the 
bridge cases can only be explained by the theory that inten- 
tion is the only criterion of a regulation of foreign or interstate 
commerce ; and the cases holding State laws ostensibly passed for 
some proper purpose, but really intended to regulate foreign 
or interstate commerce, to be regulations of such commerce, also 
strongly support that theory. 

When we examine the question on principle, the arguments in 
favor of the theory of “intention ” as the true criterion of a regu- 
lation of foreign or interstate commerce strongly preponderates. 
The theory that State laws “unreasonably” affecting foreign or 
interstate commerce may be held unconstitutional, as regulations 
of such commerce, is objectionable, in making a court of law the 
arbiter of the reasonableness or unreasonableness of a measure 
passed by a State to accomplish an object or aim admitted to be 
proper and legal. Again, Congress can at any time contro! State 
legislation deemed unduly oppressive to foreign or interstate com- 
merce by positive enactment by virtue of its commercial power. 

In the opinion of the writer, according tothe law as it stands 
to-day, the purpose or intention of the State Legislature in passing 
a law operating upon foreign or interstate commerce is the only 
criterion of whether itis or is not a regulation of foreign or inter- 
state commerce, and the difficulties of the law would be greatly 
lessened if the Courts would clearly and in express terms adopt 
this criterion. 

Louis M. Greeley. 


CHICAGO, ILL. 
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SUBSEQUENT PAYMENTS UNDER RESULTING 
TRUSTS. 


INCE the text-books are not very full upon what are known 
as “subsequent payments” under resulting trusts, and since 
the Courts sometimes speak ambiguously about them, it is of use 
to notice certain cases whose value is increased by the fact that 
there are comparatively few of the kind. Subsequent payments 
usually fall under that class of resulting trusts in which the con- 
sideration is paid by one, and the land is granted to another. The 
peculiar rule is that the trust must result at the time of the grant ; 
that it is implied by law from the acts of the parties; that the 
intention of the parties to create a trust is not defeated by their 
oral expression of it; and that payments and agreements before 
or after the grant cannot of themselves raise a resulting trust. 
When, for instance, payments subsequent to a grant are held to 
show such a trust they are merely parts of a transaction which 
as a whole is held to prove that at the time of the grant a trust 
was raised. 

This distinction between proving the trust, and creating it, is 
often overlooked, and is important in the cases where notes are 
given for the land by one party for the benefit of another, and the 
payments in money are made subsequently by that other. The 
fact that a note is paid by one who is not a party to it tends to 
convince the Court that the nature of the transaction, at the time 
of the grant when the note was given, was as follows: First, the 
note was in fact lent by the maker to the person who now pays it, 
although it was not delivered to him ; second, the note, being so 
lent to him, was, therefore, held in trust for him by the maker 
before it was delivered to the grantor for the land ; third, the note 
so held in trust was delivered to the grantor for the land, which 
being so purchased was affected by the same trust that affected 
the note; fourth, thus the trust in the land was then raised in 
behalf of the person who now pays the note, whether the parties 
orally expressed or can be supposed to have thought of this legal 
analysis or not, and even if they used words inconsistent with this 
explanation of their conduct. But the Courts sometimes speak as 
if these payments raised the trust, when, strictly speaking, they are 
the conditions upon the performance of which the transaction as 
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a whole is completed, so that the Courts will enforce the trust 
which was raised by the notes loaned to serve as a consideration 
for the grant. Even if the payments had not been made the 
Courts might hold that a trust had resulted, although they might 
not enforce it unless the plaintiff should make the payments. In 
Runnels v. Jackson! no payment had been made, and a contract for 
payment from a certain crop had been broken by the complainant, 
although a subsequent tender of the money was made by him. 

The length to which a Court will go in inferring that a trust 
results from acts which can mean nothing but a loan is illustrated 
by that case of Runnels v. Jackson,! in which the person who 
took the grant of the land expressly refused at the time to lend 
the money to the person for whose benefit he actually took the 
land and paid the money. Yet the Court held that there was a 
loan and that a trust resulted. 

And the same tendency is peculiarly shown by White v. Shel- 
don,? where a trust was held to result in favor of an attorney who 
had rendered, was rendering, and continued to render services, 
before, at, and after the time of the grant of mining land to another 
who furnished the money for the purpose. Neither of these cases 
contains the element of notes, but in Runnels v. Jackson the per- 
son who was held to be a cestuz gue trust had not paid anything, 
and the decree in his favor required him to pay what was held to 
have been a loan when the trust resulted. In White v. Sheldon the 
Court speaks of the services of the plaintiff asa part of the consid- 
eration, and says, ‘ Equity looks to the consideration, and creates a 
trust in favor of him:who furnishes it, regardless of whether such 
consideration be money, or labor, or property given in exchange.” 
But in view of the principle of resulting trusts that the land is 
affected by the same trusts, if any, which affected the money,® and 
since money was actually spent by the defendant in White v. 
Sheldon to complete the transaction, which was somewhat com- 
plicated, it seems to be clearer to regard the money as in part 
a loan to the cestui gue trust in anticipation of the services by 
which he was to pay for it. Thus the services which followed the 
grant resemble the subsequent payment of a note by a cestui que 
trust. Then if the Court had said exforces instead of “creates,” 
it would seem to be more correct in describing the effect of the 





11 How. (Miss.) 358 (1836). * 4 Nev, 280 (1868). 
8 Gibson v. Foote, 40 Miss. 788 (1886). 
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services of the complainant in White v. Sheldon, for the trust re- 
sults at the time of the grant. Strictly speaking, equity “creates ” 
or raises the trust at the time of the grant, then the Court will en- 
force the trust so created or raised after the cestud gue trust has 
made his payment. It is true that the transaction is treated as 
one ; but this is not a reason for confusing the acts, the actual 
diversity of which is the very occasion for the exercise of the 
Court’s authority. The value of treating the transaction as one 
does not fully appear without this analysis. 

The cases concerning notes which have been alluded to are 
stated below. It is unnecessary here to take the distinction be- 
tween the cases where notes are themselves payment, and where 
they are not, for in either event the views here suggested are 
applicable. Whether a note be strictly payment, or not, it may 
be loaned and may be given as the consideration of a grant. 

In Dudley v. Bachelder! the Court overruled a demurrer to a bill 
alleging an agreement by which money and notes were advanced 
as a loan to the complainant in the purchase of property taken in 
the name of the lender but for his benefit, and put the correct rule 
as follows: “ If, then, the purchase-money paid and the notes given 
for the lands conveyed to P were the money and notes of P, loaned 
to this complainant, he having at the time given his notes therefor, 
or having by some valid contract agreed to repay the money ad- 
vanced and interest, and to take up the notes thus given at their 
maturity, and take a deed of the land, then there would arise a result- 
ing trust in his favor. Whether the evidence will establish such a 
trust is a matter to be determined upon the hearing of the cause.” 

In Cramer v. Hoose? one paid a third of the purchase-money 
for land, and his father who attended to the matter for him gave 
his own notes for the balance. Afterwards the father paid his 
own notes so given, but the payments were made in pursuance of 
a contract with the son by which the son was entitled to have such 
payments made for his benefit. It was held that a trust resulted 
in favor of the son. Thus the notes were treated, like the original 
purchase-money in Runnels v. Jackson, as loans to the son, and 
the payments on the notes were equivalent to payments of the loans. 
The Court said, “Being paid in pursuance of sucha contract, such 
payments have the same legal effect as if the money had been paid to 
(the son) by his father, and he had paid it to the holders of the notes.” 


1 53 Maine, 403 (1866). 2 93 Ill, 503 (1879). 
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In Lounsbury v. Purdy, ! the plaintiff paid part of the purchase- 
money, and the defendant and another gave their note for the 
balance. The third party took the title in his own name. The 
agreement was that he should hold it in trust for the plaintiff, who 
afterwards paid the note. The Court discusses the facts, and treats 
the money and note as together the consideration which raised 
the trust in the whole land at the time of the purchase. Thus the 
note of the defendant and another is held to have been loaned to 
the plaintiff, and hence to have been held in trust before delivery 
for the plaintiff. Hence the resulting trust was sustained against 
creditors of the person who had taken the legal title. 

And in this case the Court laid down the same reasonable rule 
as follows: “In this case there can be no doubt that whilst the 
grant was made to one person, the consideration therefor was paid 
by another. The defendant objects that but a part of the pur- 
chase-money was paid when the deed was executed, and that if 
there could have been a resulting trust in favor of the plaintiff it 
would have been only fro tanto. But a note was given for the 
residue at the same time, in her behalf, by her then friends, and it 
is apparent that it was the understanding at the time when the 
conveyance was made. It is not necessary that the consideration 
should be paid in specie, but anything representing it, coming 
from or in behalf of the cestud gue trust, will be equally available to 
protect the beneficial interest. The cases which declare the un- 
availability of subsequent payments have reference to such as are 
made pursuant to arrangements concocted after the conveyance 
had been made and consummated. 

In Barrows v. Bohan, 2 a woman made a parol contract for the 
purchase of land, and at different times paid parts of the purchase- 
money. Her brother then agreed to go halves with her in pay- 
ments and ownership. Accordingly he made certain payments 
and gave his note for a balance of the purchase-money. The land 
was conveyed to him. Afterwards he and his sister paid his note. 
They also built upon the land, each furnishing money. It was 
held that a trust resulted in her favor for half. The Court took as 
the test facts the payments by the sister, and her actual liability 
for a part of what was paid by her brother. One of these facts 
consisted in the intention of the parties as distinguished from their 





1 16 Barb. 376 (1853), and for the facts, 11 Barb. 490 (1851). 
2 41 Conn. 278 (1874). 
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oral agreement, and since the Court found the intention of a trust 
as a fact, it held that the parol agreement for the trust did not 
defeat the trust which the law inferred from the facts. The whole 
transaction was treated as one in order to ascertain the fact of in- 
tention. This was finally determined by treating the brother’s 
note as aloan to the sister for whose benefit it was given. For the 
Court says: “ Whether she is entitled to one-half the property 
or not depends upon the view we take of the mortgage debt of 
$265 (the amount of the note). If that is to be regarded solely 
as the debt of the respondent (brother), and the petitioner (sister) 
as not then responsible for any part of it, either to the respondent 
or the grantors, then she had no title in respect to that portion of 
the purchase-money. But if it is to be regarded as her debt in 
part, she being either jointly liable, as between themselves, with the 
respondent, or liable to the respondent for one-half the amount, 
then her title to one-half of the property is complete.” 

In Morey v. Herrick,! two men agreed to go halves in payment 
and ownership, and one took the land in his own name. For the 
land was given a note, signed by one of them, and by a third party, 
who signed with him at their request. The one whose name did 
not appear paid his half on the note. Although a question of 
notice affected the title the Court (at the request of the parties 
and with reference to possible future litigation in the matter) ex- 
pressed its opinion that a trust had resulted in his favor, and said: 
“ What difference can it make that eventual payment was secured 
by a promissory note, made, in part, at least, on (his) credit and 
at his request? None whatever. It cannot be doubted that he 
was bound to the surety he procured, to discharge it when due, 
and it is proved that he did so. He is, therefore, to be regarded 
as though he had been actually a party to the note, and the sub- 
sequent payment of at least a moiety of it is reflected back to the 
inception of the purchase.” 

This seems to be an unnecessary reason,—to say that the pay- 
ment of money is “reflected back;” for it is simpler to regard 
the giving of a note under such circumstances as a loan of the note 
to the person who does not sign it, but for whose benefit it is given. 
Then the payment being held to bea part of one whole transac- 
tion we get rid of a vague word, and have a clearer view of the 
act of creating and the occasion for enforcing the trust. This is 


118 Pa. St. 123 (1851). 
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the express doctrine of Dudley v, Bachelder, and the meaning of 
Lounsbury v. Purdy, and Barrows v. Bohan, and Cramer v. Hoose. 
But even in Dudley v. Bachelder the Court used the following 
words: “ The payment which vaéses a resulting trust must be part 
of the transaction, and ve/ate to the time when the purchase was 
made” (p. 407). (The italics are mine.) Since the transaction 
is heid to be one, the word “ raises,” as applied to the effect of the 
payment, does not imply that the trust was not raised by the loan 
of the notes, but rather has in view the enforcing of the trust, as 
I have above suggested concerning White v. Sheldon. The word 
“relate,” in Dudley v. Bachelder, simply indicates the unity of the 
transaction, which in fact consisted of both the loan and the pay- 
ment of the loan. The trust cannot be said not to have existed 
between the loan and the payment of the loan, for, although the 
transaction is held to be one, time in fact intervened, and within 
such time the land was, as in Runnels v. Jackson, subject to the 
equity which was completed, for the purpose of being enforced, by 
the act of payment. 

Practically also it is important to insist upon the distinction be- 
tween the creation of the trust by the loan of a note, and the 
evidence or want of evidence of the trust, consisting in the pay- 
ment of the note; for when the note has not been paid, the maker 
of it, if fraudulently inclined, sometimes takes advantage of that 
to deny that any trust exists. This he may do, either for his 
own benefit as against the person for whose benefit he originally 
agreed to act, or to protect that person against creditors by denying 
their debtor’s interest in the property in question. Sometimes a 
shrewd speculator, who induces a tool of no pecuniary respon- 
sibility to sign notes for him, and to take the title of land for him, 
by promising to take care of the whole matter, so covers his tracks 
that the poverty of the pretended owner, which makes it impossible 
for him to be the real purchaser, is the chief evidence of the trust,! 
and the construction that the notes were themselves a loan to the 
person for whose benefit they were, in fact, given, is the chief point 
by which the raising of the trust can be established. Hence ap- 
pears the practical importance of the cases cited. 

Charles E: Grinnell. 

BosTON, September, 1884. 





1 Willis v. Willis, 2 Atk. 71 (1740), a leading case. 
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CHANDELOR v, LOPUS. 


R. BIGELOW, in the preface to his “ Law of Fraud,” says : 

“What shall be said of a treatise on the law of fraud which 

makes no mention of Chandelorv. Lopus? . . . The truth is, 

Chandelor v. Lopus —and this case is taken as an illustration of a 

class that has had its day — was one.of the few decisions upon an 
important point.” The case, he says, was imperfectly reported. 

It is certainly surprising how frequently in the United States 
this case has been misunderstood, and that by men in the 
highest position it has been assumed to decide a point that was 
not in the case, and could by no possibility have been there 
decided. On the one side, the supposed decision which absolutely 
shocks all sense of common honesty has been accepted, gloried in, 
and adhered to. On the other, the grossness of the fraud involved 
in and sanctioned by the supposed decision caused its rejection, 
and by a true judicial instinct the annunciation of a rule which 
really is the true one on the subject to which the case belongs, if 
not implicitly contained in the case. The same misfortune has 
occurred with another case,— Pordage v. Cole. There, even 
English judges have been misled, —a thing perhaps impossible 
but for the fading away of the knowledge of the art of pleading, 
which was the only thing involved in either case, — and, until Lord 
Bramwell pointed it out, nobody seems to have noticed or ven- 
tured to assert that this was all that was decided; while with 
many —not all — both these cases have been persistently treated 
as deciding great questions on the law of contract, and fraud con- 
nected with contract, when, in fact, a point of pleading only 
was decided; and one of those was wrong, as every form-book 
proves. 

Singularly enough both cases are admirable texts for disserta- 
tions on the most important practical questions of every-day com- 
mercial life, while neither decided anything that can really be 
called important, and one of them, as I have said, was certainly 
wrong. 

It so happens that both cases were decided on identical similar 
points: one on demurrer; the other in error on a motion in 
arrest of judgment, — which raises the same points as a general 
demurrer, that is, objections that are substantial and not merely 








192 HARVARD LAW REVIEW. 


formal. Stephen’s, 96. Chandelor v. Lopus was on a motion in 
arrest of judgment. Tothis I confine myself. No one concerned 
in the decision ever knew, therefore, what were the facts, or the 
merits, or the evidence. There was but this single point: Does 
this averment show a cause of action ? 

As happened in the commentaries on Pordage v. Cole, this has 
been generally overlooked, and it has been supposed by some, who 
ought to have known better, that the case had decided that, with- 
out the use of a cabalistic word, or some special form of words, a 
contract could not have been made. 

In Chandelor v. Lopus all that was decided was this: that the 
legal effect of an alleged contract or conduct must be stated, and 
not evidence from which that effect can be inferred, or by which it 
may be proved. And this, though the fact, if used as evidence, 
may be such that the inference is inevitable that a cause of action 
is proved. How, then, can it have been that men of the capacity 
and in the position of Chief-Justice Gibson of Pennsylvania, in 
Borrekens v. Bevan, 3 Rawle, 44, and Chief-Justice Parker of 
Massachusetts, in 13 Mass. 143, made such absurd mistakes ? 

It is impossible to assign any other reason than that both were 
not familiar with the despised art of the pleader. 

The divergence of the deductions from the same premises is 
most characteristic. 

Now, what is it that both these eminent men thought was 
decided, and which one accepted and gloried in, and the other 
rejected, refusing to be bound by any such law? A jeweller 
dealing with his customer exhibited a stone and affirmed it to bea 
bezoar stone. The purchaser bought it for £100, and it was not 
a bezoar stone. There is no liability in that case, says one. 
There is, says the other. Observe. There is no fraud or inten- 
tional false statement. But there was a statement of a fact con- 
nected with a thing being sold; it was a fact peculiarly within 
the province of the seller and unknown to the buyer, and which 
he had a right to suppose the seller knew. It was of an occult 
quality of a substance, constituting the very essence of the sub- 
stance. 

The purchaser evidently relied on the statement, and presum- 
ably was known to have relied on it. All this is implicitly con- 
tained in the averment as matter of evidence or proof. 

What makes C. J. Gibson’s mistake the more remarkable is that 
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his attention had been drawn to the true point. He says, paren- 
thetically, that no particular form of words is necessary to create a 
contract, even the contract of warranty, and that it is for the jury 
to say what is the effect and meaning of verbal statements, conver- 
sations, or negotiations ; and yet he denies that such conversations 
under such circumstances between such persons afford any evidence 
to justify the inference that the jeweller undertook or agreed, or 
contracted or promised, in consideration of the purchase of the 
stone and payment of the price, that the stone bought was really 
what he described it to be: that is, that the chattel was what he 
had said it was. Parker, C. J., simply refused to accept any such 
sanction to swindling as the law of his State. 

The point decided in Chandelor v. Lopus no doubt has been 
confused with the remarks or reasons attributed by the reporter 
to the judges who gave judgment. Whether they ever uttered 
them is more or less uncertain. Rarely do two reports of the 
same case agree in the reasons, cr, as we call them, the opinions of 
the judges. Sometimes one reporter finds a point decided which 
is omitted by another. Sometimes a fact stated by one explains a 
decision stated by another. Here, as has been said, the question 
arose in error and on a judgment on demurrer, and the only 
possible point was, Did the allegation show a cause of action? 
It certainly did not. On the other hand, it showed evidence which 
certainly was sufficient to prove a cause of action. The test of the 
inefficiency of that averment is, that had issue been joined the 
plaintiff would be entitled to a verdict if he proved the facts 
averred. And it would not have availed had it been proved that 
the averment was qualified by there having been an express 
request and refusal to warrant, by an admission that the purchaser 
was not deceived, but took his chance, or that he did not rely on 
the averment, but believed it was untrue when he heard it, or that 
the thing turned out to be a diamond worth £41,000, instead of 
being a bezoar stone worth £100. 

Put the case in legal form in either of the two sunitiiien aspects 
it could assume to create a liability, and all these things become 
material. Was there deceit ? — z.¢., successful fraud and damage 
resulting, — or was there a contract, in which case fraud or knowl- 
edge or deception become immaterial ? 

My object is to redeem the famous case from being relegated to 
the rubbish of the past, and show it up as a specimen of as per- 
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fect law as can be produced at this day; and which, as a point of 
law, must last as long asa claim or a defence must be stated. For 
it really decides two things. One is a rule of pleading, which in 
modern times is thus stated, — that things must be stated according 
to their legal effect. Evidence cannot be stated either in declara- 
tion or plea, because the issue would be confined to the existence 
of that evidence, and its effect would be an immaterial matter. 
The other point decided is that a mere statement, unless it was 
made as a contract or was made fraudulently, is immaterial, and 
if either of these is relied on they must be pleaded accordingly. 
The unhappy result of the misapprehension, that because an un- 
true statement of a fact did not, without more, necessarily show 
a state of facts on which liability was a necessary consequence, 
therefore it could not be evidence to establish a liability, is ex- 
hibited in Boyd v. Wilson, 3 Weekly Notes of Cases, 521, where 
it was decided that a sale by sample does not create a contractual 
liability if the bulk is not similar to the sample. Nothing can be 
a more logical deduction ; but the absurdity of the result should 
have induced a suspicion that the fallacy lay in the premises. 
If statements of facts, even such as they were in Chandelor 
v. Lopus, and between parties holding the relative positions as in 
that case, are not evidence to authorize an inference of an intent 
to warrant, how can acts or conduct be so? And what do I add to 
my statement as to quality by producing a sample? There is no 
reason to suspect intentional deceit in either case. That a state- 
ment is untrue goes but a little way to prove lying. For one 
fact we know there are a million we assume we know, and yet 
know nothing in that sense that makes an untrue statement a lie. 
The merchant that shows a sample relies on a drawer of the 
sample, and he on a deputy, and he on the laborer that brings 
out the lot from which it is to be drawn. 

The liability to make the statement good, if it is not true, is 
sufficient, for all practical purposes, to insure efforts to make it 
true. Under the Pennsylvania rule commerce could not exist. 
Probably no one engaged in commerce, properly so called, would 
dare invoke the rule. He would be driven from the haunts of 
men, — at least expelled from the Commercial Exchange. 

In justice to the bar of the State it ought to be stated that this 
distinction between the language of pleading and that of evidence, 
and that this assumption in Borrekens v. Bevan was without foun- 
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dation and contrary to authority, was distinctly and admirably 
brought to the notice of the Court in Fraley v. Bispham, Io 
Barr, 323, but with no other effect than to fasten the erroneous 
rule more firmly on our jurisprudence. 

On two occasions the Legislature have been applied to for relief, 
and to put us on the level of civilized nations; but we could get 
no attention, — such subjects seemed to be beneath or above the 
statesmen who rule us.? 

R. C. McMurtrie. 


PHILADELPHIA, PA, 





1 At the last session the Legislature enacted that a sale by sample should create an 
implied warranty of correspondence of sample and bulk, 
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THE series of articles by Professor Langdell on the subject of Equity 
Jurisdiction will be concluded in the March number. 


A CHANGE has been made in the course on Equity Jurisdiction. It 
has been the custom to take up Contracts and Torts in alternate years, 
and, according to this arrangement, the subject for this year would 
naturally have been Torts. On account of some misunderstanding, 
however, on the part of the class, Professor Langdell has consented to 
take up Contracts. Next year Torts will be considered. 


A case'has recently been decided in the Supreme Court of Errors, 
of the State of Connecticut, which derives special interest from the fact 


‘that it is the only one in which the point involved has been squarely 


decided. Plaintiff and defendant were in 1802 adjoining owners in land 
which in the year 1700 had formed part of one of two channels, in 
which the Connecticut flowed at that time. By another change in the 
bed of the river the adjoining portions of their lands became again sub- 
merged, after which the river gradually receded from plaintiffs land 
until it passed the original boundary. The Court eld, that by the 
submersion the original lines ceased to exist, and plaintiff became a 
riparian owner, and that the river having once become the boundary 
line would always remain so, notwithstanding the original line became 
subsequently exposed by still another change in the bed of the river. 
“Tf, after washing away the intervening lot, it should encroach upon 
the remoter lot, and should then begin to change its movements in the 
other direction, gradually restoring what it had taken from the inter- 
vening lot, the whole, by the law of accretion, would belong to the 
remoter, but now approximate, lot. Having become riparian it has all 
riparian rights.” 

This view was held by Professor Gray, of the School, before the 
point had been directly adjudicated. 


1 Welles v. Bailey, 10 Atlantic Rep. 565 (5 Oct: 1887.) 
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PuoroGraPHy is beginning to play an important part in determining 
what actually occurred at the time when the question in dispute arose. 
Thus, much testimony which is often open to the objection of being 
inaccurate is dispensed with, and much trouble and expense are saved 
from the fact that the jury need not visit the scene of the res gesta. At 
the recent railroad accident at Hexthorpe photography formed an im- 
portant element in the examination. Before a piece of timber of the 
wreck could be removed, every feature of it had been accurately taken 
by means of acamera. The French officers and their friends who were 
shot at by the Germans the other day, upon the ground that they were 
mistaken for poachers, have been photographed in the dress they wore 
on the day of the event, to show that no such mistake could have 
occurred. It is even said that the National League in Ireland in- 
tends to call in the aid of instantaneous photography to protect itself 
against the misrepresentations of the Government. It has been sug- 
gested that there should be at every proclaimed meeting a skilful oper- 
ator with a snap camera, who could follow every incident of the meet- 
ing and determine who were the instigators of the disturbances. We 
venture to predict that, though this latter plan would doubtless prove 
unsuccessful, there are numerous cases in which photography will be 
resorted to in the future where to-day witnesses are called in to testify. 


Smr Henry JAMES writes an interesting letter to the London 
“Times” on an alleged violation of the Corrupt Practices Act? of 
1883. This act provided, among other things, that “any person who 
corruptly, by himself or by any other person, either before, during, or 
after an election, directly or indirectly, gives or provides or pays, 
wholly or in part, the expense of giving or providing any meat, drink, 
entertainment, or provision to or for any person for the purpose of 
corruptly influencing that person or any other person to give or refrain 
from giving his vote at the election shall be guilty of treating.” The 
facts of the case were these: The promoters of a political meeting 
had issued invitations to a free lunch, and had provided railway passes 
for those who attended the meeting. It does not appear that this meet- 
ing was held to support the election of any particular person, but a 
resolution was adopted, at the end of the meeting, pledging those present 
in general terms to support the Liberal cause. Sir Henry James 
says: “No one can doubt that this providing of food and drink free ot 
cost at a political meeting and payment of money for railway expenses 
are a gross violation of the spirit of the Corrupt Practices Act. . . . 
It is comparatively immaterial at,what stage of the political contest such 
practices and influences are exercised. The corruption which causes 
a man to profess a political faith is as injurious as that which induces 
him to fulfil it by recording his vote.” 


On the subject of primogeniture in England the following extract 
from a recent number of the New York “Daily Law Register” is 
interesting :— 

“The common-law rule still exists, but a bill abolishing it by making 





1L. R. 19 Stat. 242; 46 & 47 Vict. c. 51. 
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the devolution of real property in case of intestacy conform to that of 
personal property, thus distributing the realty among the children, 
share and share alike, passed the House of Lords at its last session. 

“The main object of this bill was to establish compulsory registration 
of title; and the clause abolishing primogeniture was incidental to this 
main object. The bill was introduced in the House of Lords by the 
Lord Chancellor on the 1st of April. It proposed, — 1, in respect to 
existing estates tail, that wherever a person of full age had power, 
without consent of any one else, to enlarge his estate tail by deed duly 
enrolled, then the Court shall do it for him; 2, that estates tail should 
not be created in future ; and, 3, that the statute known as Westminster 
2d be repealed. And it made the devolution of real to be the same as 
personal property. The bill passed the second reading, April, 1887. 
On July 7 it passed by a majority of 11. 

“It failed to pass in the House of Commons, consideration being 
prevented by the engrossing subjects connected with the state of 
Ireland. The general expectation in England, however, is that it will 
be reintroduced and finally adopted, and that it is not likely that any 
amendments which may be made will impair the proposed abolition of 
primogeniture.” 

The leading speakers in favor of primogeniture were the Earl of 
Feversham and Lord Abinger. ‘The Marquis of Salisbury said that 
he would be exceedingly sorry to see the practice of devolving the 
land on the eldest son discontinued. He believed that the importance 
of the clause, abolishing primogeniture, was enormously exaggerated, 
and that it would not in practice alter the devolution of land, because 
owners could in the future do by will what the law of primogeniture 
now did. On the division the vote stood 66 to 55 against an amend- 
ment, introduced by the Earl of Feversham, to strike out the clause 
relating to primogeniture. 


On this subject of entail the position of Mr. Gladstone is signifi- 
cant. In a speech, delivered Oct. 19, at the recent Congress of the 
English Liberal Federation, one of the largest meetings ever held by 
the Federation, Mr. Gladstone declared himself squarely in favor of 
abolishing the system of landed entail. In his plan for reducing the 
accumulated legislative arrears he gave this question of entail as the 
second of the great questions which he considered, after the disposal of 
the Irish difficulty, “to stand in the first rank of legislative urgency, 
and to demand the chief and principal application of the mind of the 
country.” His language was as follows: “I think no Liberal will, 
fora moment, doubt that the time has come when we ought to sweep 
away, I may say, to sweep away bodily, what we now understand by 
the system of landed entail. We want to have free trade in land. 
Bills of transfer have been proposed with respect to which the best 
legal authorities have taught us that, whether their intention be good 
or bad, they never could attain their purpose until entail is swept away ; 
and that freedom of trade in land is to be recommended upon econom- 
ical, upon moral, and upon social grounds, and because we have begun 
to recognize the extraordinary—I would almost say—necessity of our 
affording to our people at large a freer access to the uses of the land.” 
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CLUB COURTS. 


SUPERIOR CouRT OF THE THAYER CLUB. 
Conveyance by Warranty Deed. 


A, who had no title to certain premises at the time, gave a warranty 
deed of them to the defendant, and the deed was recorded. A, later, 
bought the premises and conveyed them to the plaintiff. The defendant 
had taken possession of the premises. The plaintiff now brings eject- 
ment. 

The argument of the defendant is that the purchase by A enured to 
the defendant’s benefit so that the subsequent conveyance by A to the 
plaintiff passed no title. At common law a conveyance of land, by one 
who at the time had no title to the land so conveyed, operated by 
estoppel, so that, if he subsequently got the title to the land, it would eo 
instanti by operation of law enure to the benefit of the grantee. The 
defendant contends that this principle of the common law has been ex- 
tended in this country to conveyances by deeds of full warranty. 

There are decisions in support of this position, but the Court which 
has most earnestly supported it, intimated in its last decision on the 
question that the principle of estoppel, as applied to warranty deeds, 
was not desirable, and, though firmly established in the State law, 
should be remedied by statute (see Anzght v. Thayer'). Some 
States have distinctly repudiated the doctrine,? and certainly there is 
nothing to recommend it to the favor of this Court. 

It is a mere theory, and, when coupled with our registry system, its 
practical results are bad; thus in the case at bar, though the deed by 
A to the defendant was recorded, it stood on the books of the company 
an isolated deed, which would not come to the notice of the plaintiff 
when he subsequently examined the records. A’s record title to the 
premises was good when he conveyed to the plaintiff, and, if any reli- 
ance is to be placed on the registry system, plaintiff must be protected. 
This is no undue hardship to the de_:ndant, since he might easily have 
found by examining the records that A had no title whatever to’ the 
premises he assumed to convey. The defendant has bought blindly, 
and must resort for his remedy to an action on the :varranty. 





LECTURE NOTES. 


VotunTaRy Trusts.— (From Professor Ames’ Lectures.) — 
The basis of a trust is a contract, and most trusts are contracts bind- 
ing the trustee in favor of a third person, the beneficiary, who can 
enforce the contract in equity. As an original question it would seem 
that voluntary trusts should not be enforceable, as they lack the element 





1 125 Mass. 25. 
2 Calder v. Chapman, 52 Pa. St. 359; Way v. Arnold, 18 Ga. 181. 
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of consideration, which is essential to a contract, but they must now 
be recognized as an established anomaly.’ 

To charge a person with a voluntary trust, it must be shown that 
he has declared himself trustee of specific property in favor of the 
alleged cestuz gue trust. The property must be specific, for one of 
the essential elements of a trust is a ves, to which the trust can attach. 
If the property is realty, the declaration of trust must be proved by 
a writing signed by the trustee; but, if the property is personalty, the 
declaration or admission may be proved by any evidence. As a declara- 
tion of trust is an expression of intention, a person cannot be charged 
as trustee if it appears that he did not intend to make himself trustee. 
It follows that an imperfect gift should not be construed as a declara- 
tion of trust.2 Thus, a father, desiring to make his daughter a present, 
bought $2,000 worth of bonds, but, at her request, kept them himself, 
and remitted the interest to her. On his death it was held that she 
could not recover from the administrators, for the gift was not complete 
without a delivery of the bonds, and the Court could not make a trust 
out of an imperfect gift.’ 

The apparent meaning of a declaration or admission may be rebutted. 
Thus, if A, as “trustee for B,” deposits money in a bank, and there is 
nothing to disprove the apparent intention, there is an irrevocable trust ; 
and the trust is not the less effectually created if A retains the pass- 
book, and gives no notice to B.* But, if it appears that the deposit 
was not intended for B’s benefit, the presumption of a trust is rebutted.® 

On the same principle, what appears to have been a gift may be 
shown not to have been so intended. Thus, a deposit in a bank by A, 
in the name of B, is a complete gift to B, if so intended by A, and B 
may charge the bank for money had and received.’ But, if a contrary 
intention is shown, B will hold as trustee for A.’ 

The same principle applies to policies of life insurance taken out by 
A in B's name,’ or to stock entered by A in B’s name on the books 
of the company.® ‘Thus, in Standing v. Bowring,” it appeared 
that the plaintiff bought stock and entered it on the company’s books 
in the name of the defendant, her godson, intending it as a gift; but 
she did not notify him. She afterwards married, and then re- 
quested him to transfer the stock to her. This he refused to do, and 
the Court held that the gift must be sustained, since the presumption of 
a gift had not been rebutted. 





1 Ex parte Pye, Dubost, 18 Ves. 140 (Ames’ Cas. on Trusts, 20); Price v. Price, 14 Beav. 598 
(Ames’ Cas. on Trusts, 64). 

2 Milroy v. Lord, 4 De G., F. & J. 264 (Ames’ Cas. on Trusts, 70) ; Richards v. Delbridge, Law 
Rep. 18 Eq. 11 (Ames’ Cas. on Trusts, 100). 

8 Flanders v. Blandey, 24 Rep. 311 (Ohio). 

4 Ray v. Simmons, 11 R.I. 266 (Ames’ Cas. on Trusts, 113) ; Minor v. Rogers, 40 Conn. 512; 
Anderson v. Thompson, 38 Hun, 394; Witzelv. Chapin, 3 Bra f. 386; Smith v. Lee, 2 Th. & C. 591; 
Willis v. Smyth, 91 N.Y. 297; Mabie v. Bailey, 95 N.Y. 206; Gerrish v. New Bedford Inst. for 
Savings, 128 Mass. 159; Nutt v. Morse, 142 Mass. 1. 

5 Barker v. Frye, 75 Me. 29; Bartlett v. Remington, 59 N. H. 364; Eastman v. Woronoco Sav. 
Bank, 136 Mass. 208; Nutt v. Morse, 142 Mass. 1. 

6 Stapelton v. Stapelton, 14 Sim. 186; Mews v. Mews, 15 Beav. 529; Gardner v. Merritt, 32 
Md. 78; Currant v. Jago, 1 Collyer, 261; Blasdel v. Locke, 52 N.H. 238; People v. State Bank 
of Fort Edward, 36 Hun, 607. 

7 Broderick v. Waltham Bank, tog Mass. 149; Davis v. Lenawee County Sav. Bank, 53 Mich. 
163; Robinson v. Ring, 7? Me. 140; Northrop v. Hale, 72 Me. 275; Burton v. Bridgeport Sav. 
Bank, 52 a ; Lodge v. Pughe, 8 Ch. Ap. 88. 

8 Lemon v. Pheenix Co., 38 Conn. 204; Re Richardson, 47 L. T. Rep. 514; Glanz v. Gloeckier, 


104 Ill. 573; Scott v. Dickson, 108 Pa 
Adams v. Brackett, 5 Met. 280; Lucas v. Lucas, 1 Atk. 270; Jackson v. Twenty-third St. R.R. 
Co.. 8 a i Standing v. Bowring, 31 Ch. D. 282. 
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RIGHTS OF LANDLORD AGAINST TENANT WHEN PART OF THE 
DEMISED PROPERTY HAS, WITHOUT FRAUD, BEEN INCLUDED IN A 
PRIOR LEASE TO A THIRD Party.— (rom Prof. Gray’s Lectures.) 
—In Neale v. Mackenzie (1 M. & W. 747), the second lease was by 
parol, and expired before the first. The Court held that as to the part 
carried by the first lease, the second lease was utterly void; and, as the 
rent was reserved in respect of all the land professed to be demised, 
that the landlord was not entitled to distrain for the whole or any part 
of the rent. 

In Ecclesiastical Commissioners v. O’ Connor (9g Ir. Com. L. Rep. 
242), the second lease was under seal, and extended beyond the time of 
the expiration of the first lease. It was held that the second lease operated 
as a demise of the reversion of the part covered by the first lease, with 
the rent incident thereto, and conveyed to the tenant the whole interest 
in respect of which the rent was reserved. The landlord was accord- 
ingly allowed to recover the entire rent. 

The manifest injustice of refusing to the landlord any compensation 
for the occupation of his property when the portion from which the 
tenant was excluded was, perhaps, of little or no value, and the exclu- 
sion caused by a mere mistake as to boundaries, is only partially met 
by the decision in Ecclesiastical Commissioners v. O’ Connor. ‘The 
injustice is the same whether the second lease be written or oral, or for 
a longer ora shorter term than the first, or if the first conveyance is in 
fee. A more equitable rule is indicated by Nelson, C. J., in Lawrence 
v. French (25 Wend. 442), where, while he decides that the landlord 
may not distrain for any part of the rent, he suggests that he may 
obtain compensation for the use and occupation of his premises under 
a quantum merutt. 
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TWO RECENT “TRUST” CASES. 


CINCINNATI, OHIO. 


BEARING on some of the questions raised by Mr. F. J. Stimson, 
in his interesting article on “Trusts,” in the October number of 
the Review, permit me to call attention to two decisions of the 
Superior Court of Cincinnati, in general term. The first was the case 
of Geo. Hafer against the V.7, L.A, d W. R.R. Co. et al., re- 
ported in 14 Weekly Law Bulletin, 68. The facts were as follows: 
Holders of a majority of the stock of the Cincinnati, Hamilton, & 
Dayton Railroad Company, through three of their number whom they 
appointed their trustees for the purpose, made a contract with the New 
York, Lake Erie, & Western Railroad Company and Hugh J. Jewett, 
its president, by which it was agreed that their stock should be regis- 
tered on the books of the company in the name of Jewett; that Jewett 
should, from time to time, deliver to the appointee of the board of 
directors of the N.Y., L.E., & W. R.R. Co. an irrevocable proxy to 
vote these shares at the election of directors of the C., H., & D. R.R. 
Co. ; the certificates, though registered in the name of Jewett, were to 
remain in the custody of the three trustees, who were to issue to the 
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owners of the stock respectively “ pool certificates’ equal in amount 
to the shares of stock owned by each, and finally, the N.Y., L.E., & 
W. R.R. Co. guaranteed the holders of the “pool certificates” (which 
certificates were freely bought and sold in the market) a perpetual semi- 
annual dividend of. three per cent. This contract was made in 1882, 
and the parties carried out its provisions through the years 1882, 1883, 
and 1884. In May, 1885, the plaintiff, as owner of a large amount of 
stock not included in the “pool,” filed his petition against Jewett, 
the two railroad companies, and the three trustees, aJleging the agree- 
ment to be unlawful, and praying that Jewett be restrained from 
delivering to the appointee of the N.Y., L.E., & W. R.R. Co. the 
proxy to vote the shares at the ensuing or any subsequent election of 
directors of the C., H., & D. R.R. Co. There seems to have been an 
understanding between Jewett and plaintiff, for the latter did not ask 
that the former be himself restrained from voting these shares. The 
N.Y., L.E., & W. R.R. Co., however, filed a cross-petition, praying, 
first, that Jewett be restrained from refusing to deliver the proxy to its 
appointee ; or, failing this, second, from giving a proxy to any one else, 
and from voting the stock himself. The Court granted the relief prayed 
for by plaintiff, and that secondly asked for by the N.Y., L.E., & W. 
R.R. Co. The Court based its action upon two grounds. The first is 
that it is settled law in Ohio that one corporation cannot be a stock- 
holder in another corporation, and that one corporation cannot be per- 
mitted indirectly to acquire the contfol of another which it is forbidden 
directly to obtain by acquisition of the latter’s stock. The second and 
more comprehensive ground is, that an agreement by stockholders of 
a corporation for a pecuniary consideration, to transfer the right to vote 
upon their stock, is against public policy, illegal, and void.’ 

The second case was that of Griffith against Fewett et al., reported 
in 15 Weekly Law Bulletin, 419, and like the first related to the 
stock of the C., H., & D. R.R. Co. The alleged purpose of this 
second “ trust”’ was beneficent ; it was “ in order that the stock of said 
company shall not be liable to be bought up for speculative control, 
and to secure safe and prudent management in the interest of the 
public, as well as the stockholders,” ‘and to prevent consolidation or 
lease of the road, etc., “ without full knowledge and due consideration 
on the part of stockholders.” The trust agreement, which is set out 
at full length in the report, in substance was as follows: The owners 
of a majority of the stock, in consideration of one dollar paid to each, 
agreed to sell their stock to the trustees, each vendor receiving in return 
a trust certificate for as many shares “of the beneficial interest in the 
capital stock” of the company as he had furnished shares of stock ; 
the trustees were to collect the dividends on the stock, and distribute 
them ratably among the trust certificate holders; the trust was to con- 
tinue for five years, and at the expiration of that time was to be de- 
terminable only by the consent of two-thirds of the holders of the trust 
certificates ; the stockholders, parties to the trust, constituted the trus- 
tees, by power of attorney irrevocable during the existence of the trust, 
their proxies to vote the stock. The trust certificates, in terms, enured 
to the holder “and assigns.” The plaintiff, together with certain 
cross-petitioners, averring ownership of a large amount of these trust 
certificates, made a tender of the certificates to the trustees, with the re- 





1 Cf. cases collected in Pollock, Contracts, 2d Am. ed. p. 286, note (h). 








CORRESPONDENCE. 203 


quest that the shares of stock represented by them be transferred on the 
books of the company to the holders of the certificates, and a refusal 
by the trustees, and that the trustees intended to vote the stock so rep- 
resented contrary to the wishes of the holders of the certificates, prayed 
that the trustees be restrained from voting said stock, and compelled to 
transfer to them on the books of the company the shares represented by 
certificates held by them. 

The Court granted an order restraining the trustees from voting the 
stock represented by the certificates held by the plaintiff and these cross- 
petitioners. Another cross-petitioner, owner of stock not included 
in the “ trust,” also asked an injunction restraining the trustees from 
voting any of the stock embraced in the trust, on the ground of the 
illegality of the trust agreement.—The Court held that he was not en- 
‘itled to any relief; that the trust agreement was not unlawful, save in so 

~ it provided that the proxy given it should be irrevocable, and 
so long as a stockholder who had given a power of attorney was 
content to let his proxy vote for him, no one else could complain. 
This conclusion is believed to be correct, though at first blush it may seem 
to be inconsistent with the decision in Hafer’s case; it follows nec- 
essarily from the admitted lawfulness of proxies. If it be claimed that 
every stockholder has the right to the exercise of the personal judgment 
and opinion of every other in the voting at an election, the claim goes to 
the extent of denying the right to give a proxy at all for such purpose. 
The failure to annul the proxy is a continuous renewal of it, and ap- 
proval of what may be done under it. It must be taken to be true that 
the constituent, so long as he does not object, confirms the acts of his 
attorney. The unlawful feature of the trust in the Griffith case was 
the provision that the power of attorney should be irrevocable ; that, 
although the constituent might desire action of one kind, he was bound 
to suffer his proxy to take action perhaps of the very opposite kind. 
The decision is to the effect that though a stockholder may appoint an 
agent to vote his stock he cannot effectually bind himself not to revoke 
the agency ; but so long as he is satisfied to have it continue no one else 
can complain. The Hafer case, while not denying this, decides that 
where a stockholder creates such an agency in consideration of a pecu- 
niary benefit enuring to himself, in which the other stockholders do not 
share, thus creating in himself an interest hostile to theirs, the other 
stockholders may justly complain. In the Hafer case there was a clear 
agreement of sale of the right to vote the stock in consideration of a 
guaranty of a dividend on the stock embraced in the agreement, giving 
the holders of such stock a pecuniary advantage not enjoyed by the 
other stockholders. Inthe Griffith case there was no provision for any 
benefit to the members of the “ pool” which wouid enure to them to the 
exclusion of other stockholders; there was simply an agreement among 
the holders of the majority of the stock to have their stock voted ez doc, 
so as to retain control of the corporation by themselves, and this was 
held to be not unlawful; but it was denied all executory force, inasmuch 
as it was held that any party to it might at any time refuse to be any 
longer bound by it. 

Gustavus H. Wald. 
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RECENT CASES. 


ADULTERY, WHAT Is.—A, having recovered a judgment of divorce from B, in 
good faith married C, The judgment was reversed on appeal, He/d—That A had 
not committed adultery by her cohabitation with C, though that marriage was 
invalid, and children born of it would be illegitimate. The decree of divorce was 
in effect ‘‘an invitation extended by the law itself” to a new marriage. Immoral 
intent is of the essence of the crime. Bailey v. Bailey,45 Hun, 283, 36 Alb. L. 
R. 264. 

AGENCY—RATIFICATION.—The agent of A, an insurance company, wrote a 
policy for B, B giving his note for the premium. It was also agreed between 
them that if the policy, on being sent to B, did not suit him it could be returned and 
the note would be given back, The policy was not satisfactory, and was returned, 
but A claimed to recover on the note because the agent exceeded his authority in 
making the agreement to return it. Me/d—the agreement was part of the con- 
tract, and if that was void, the whole was void. The company could not ratify a 
part and repudiate the remainder. acoway v. Germ, Ins. Co, 5 S. W. Rep. 339 
(Ark.). 

CONSTITUTIONAL LAW—PoLICE PowER.—The Board of Health of the city of 
Boston ordered that all rags imported should be disinfected. The defendant, under 
orders from the Board, disinfected some belonging to the plaintiffs, who refuse to 
pay the charges, and bring suit forthe rags, He/d—The provision is constitutional 
as being within the police power of the State. “ There can be no doubt of the 
right of the legislature to pronounce, under its police power, certain things or cer- 
tain acts nuisances in themselves. Nor are such laws obnoxious to any constitutional 
provision, because they do not provide compensation to the individual whose liberty to 
keep or do them is restrained.” Train v. Boston Disinfecting Co.,11 N, E. Rep. 
929 (Mass.). 

CORPORATION—LIABILITY FOR CONSPIRACY,—‘‘If actions can be maintained 
against corporations for malicious prosecution, libel, assault and battery, and other 
torts, we can perceive no reason for holding that actions may not be maintained against 
them for conspiracy,” Buffalo Lubricating Oil Co. v. Standard Oil Co.,12 N. E. 
Rep. 825 (N.Y.-). 

The editor’s note cites numerous cases to show that the doctrine that corporations 
are not liable in tort is exploded. To the same effect, D. & R. G. R. Co. v. Harris, 
Wash. Law Rep. 609. 


EVIDENCE—COMPARISON OF HANDWRITING.—A depositor sues a bank for his bal- 
ance. They claim to hold vouchers for it, but plaintiff says they are not genuine, 
The defendant’s cashier testifies that the signature is the plaintiff’s, and on cross- 
examination is asked if two specimens of handwriting submitted to him, and 
not in any way connected with the case, are also in the plaintiff's hand. 
He says they are. A witness for the plaintiff is allowed to testify that he wrote 
them during the trial. He/d—Error. Extrinsic papers are not admissible into the 
case, on the ground that it would lead to an indefinite number of collateral issues, 
Rose v. First National Bank, 23 Rep. 694 (Mo.). 


EVIDENCE, REAL.—A physician, in order to show the jury that a woman was 
paralyzed on one side, thrust a pin into her flesh in several places. Neither the 
physician nor the woman had been sworn. This was alleged as error, because they 
might wholly deceive Court and jury, without being liable for perjury. But 
the Court thought that the oath to tell the truth did not fit the case, and knew of 
no other oath to administer to witnesses save that to interpret correctly, which is 
equally unsuitable. And it is unquestionable that in civil cases one may exhibit his 
injuries to the jury. Osborne v. City of Detroit, 32 Fed. Rep. 36. 

INFANT—WHAT ARE NECESSARIES.—Ryder v. Wombwell, L. R. 4 Ex. 32, which 
did not allow it to be shown that goods were not necessaries, because the infant 
was already supplied, is no longer lawin England. It was not followed in Barnes v. 
Taye, 13 Q.B.D. 410, and has been expressly dissented from by the High Court of 
Justice, Lord Esher, M. R., stating in terms that he would hold it wrong if the point 
ever came before him sitting in a Court of Appeal.—ohknstone v. Marks, 35 W.R. 
806, 
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MorTGAGE — FORECLOSURE. — A mortgage on real estate in Illinois, given to 
secure the payment of two negotiable notes, contained a covenant that on default 
of interest both notes should become due at once, The United States Circuit 
Court allowed a éona fide purchaser of the notes and mortgage before maturity 
to foreclose, on default of interest, for the entire sum, without reference to 
equities against the mortgagee. In this they follow the rule of the United States 
Supreme Court at the same time noticing the fact that the Illinois Supreme 
Court would allow any defence which would be good between the original parties. 
Swett v. Stark, 31 Fed. Rep. 858. 

NEGLIGENCE — BANK DrrEcTrors,— Bank directors are trustees for depositors 
as well as stockholders, and are liable to both for losses resulting from their 
neglect of duty. Delano v, Case, 24 Rep. 432 (Ill). 


It is difficult to consider the directors of a bank as trustees for the depositors. 
The depositors are simply creditors of the corporation; the directors are the 
agents of the corporation. This being so, the directors are liable only to the 
corporation for their breach of duty. But they may be liable to the depositors 
indirectly through the corporation in case of its bankruptcy. That is, the right 
of action vested in the corporation against its agents is an asset which can be 
reached by the depositors by a bill in equity to compel the corporation to reduce 
it to possession, And equity will go farther and join the directors in the suit, 
thus avoiding multiplicity of actions. 

A remedy in tort is not ordinarily given in such cases, except in the absence of 
other remedy. 


PARTNERSHIP — LIABILITY IN JOINT ENTERPRISE, — Four companies owning 
steamboats put the business of obtaining custom for their boats in the hands of a 
corporation called the Kountz Line. Each company conducted its own affairs, 
and received from its agents, the Kountz Line Corporation, all the earnings of 
its own boat. One of the boats, loaded with goods insured by the plaintiff, was 
lost through unseaworthiness, There was no evidence that the owner shipped 
the goods on the faith of an existing partnership. He/d — The plaintiffs can re- 
cover from the other three companies of the Kountz Line on the ground that 
they held themselves out to the public as partners, and are liable as such. Sun 
dns. Co. v. Kountz Line, 7 Sup. Ct. Rep. 1278. Reversing 10 Fed. Rep. 768. 


PARTNERSHIP — VOLUNTARY ASSOCIATIONS, — Certain persons, among whom 
were the defendants, by voluntary contributions ranging from fifty cents to five 
dollars, formed the ‘Bridgeport Cooperative Association,” an unincorporated 
society, for the purpose of providing meat to members and others at cost. On the 
failing of the concern, it was //e/d— That defendants were liable individually for 
the debts contracted by the concern. If the plaintiffs had sued the Association 
under its assumed name they could have had execution upon the Association 
property only. The defendants here could have interposed a plea in abatement, 
and compelled all the members to be joined; but, not having done so, they are 
liable. The question is determined by the law of agency. Davison v. Holden, 
10 Atl, Rep. 515 (Conn.). 

PROMISSORY NOTES — ACCOMMODATION — ON DEMAND. — The fact that a note 
is an accommodation note is a good defence against a holder for value, who ac- 
quired the note after it was due. A demand note is due after a reasonable time, 
and that is, in most cases, a question for the jury. Bacon v. Harris, 36 Alb. L. J. 
282 (R. I.). 

PURCHASER FOR VALUE WITHOUT NoTICE. — One who buys property subject 
to an unrecorded chattel-mortgage, and credits the purchase price upon a debt 
due from the vendor is not a doma fide purchaser for value, and is liable on a 
suit to foreclose. Overstreet v. Manning, 24 Rep. 445 (Tex.). 


RIGHT OF Way. — When land is divided into lots, and a plat is recorded, a 
conveyance of lots describing them by a reference to the plat carries to the 
grantee a right of way over the streets therein indicated, even when the fee in 
the streets remains in the grantor. Chapin v. Brown, 10 Atl. Rep. 639 (R.I.). 

The opinion reviews the authorities, and a note collects cases on the dedication 
of streets to public use by recording such a plat. 

SALE By SAMPLE — CAVEAT Emptor. — Worsted coatings were ordered of 
cloth manufacturers to equal in quality and weight samples previously fur- 
nished. By reason of the mode of manufacture the goods were unfit for 
their purpose, on account of “slipperiness” — a lack of cohesion between 
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warp and weft. They were equal to the sample, but, unknown to either 
party, the same defect existed in it. Damages were claimed because the 
goods were not merchantable, and the claim was allowed. Lord Herschell 
said: “I think that upon such an order the merchant trusts to the skill of 
the manufacturer, and is entitled to trust to it, and that there is an implied 
warranty that the manufactured article shall not, by reason of the mode of 
manufacture, be unfit for use in the manner in which goods of the same quality 
of material, and the same general character and designation, ordinarily would be 
used, I think, too, that, where the article does not comply with such a war- 
ranty, it may properly be said to be unmerchantable in the sense in which that 
word is used in relation to transactions of this nature.’ The Court held that 
this warranty was not excluded by the fact that the goods were sold by sample, 
Drummond v. Vangen, 12 App. Cas, 284. 

TELEGRAPH COMPANY — ERROR IN MESSAGE, — The plaintiff sent a telegram 
to a purchaser at a distance reading, ‘‘ Will sell 800 M. laths, delivered at your 
wharf, two ten net cash.” The company, in sending the message, left out the 
word ‘‘ten.” The purchaser immediately accepted the offer. Before the goods 
were sent the error was discovered, but the purchaser demanded performance, 
and the plaintiff sent the goods, He now sues for the “ten” on a thousand. 
Held — That he did what he was bound to do in sending the goods, since the 
contract was complete and binding. The error was the error of his agent, and 
he may recover from the defendant as such. Ayer v. Western Union Tel. Co., 
10 Atl, Rep. 495; 36 Alb. L. J. 311 (Me.). This seems in accord with the 
American authorities, English law is contra. Henkel v. Pape, L, R. 6 Ex. 7. 


Trust, SECRET — ParOL EVIDENCE, — A testator bequeathed {£500 to A 
and B, “relying, but not by way of trust, on their applying ithe same sum for 
and toward the objects, privately communicated to them.” The executors 
objected to paying over the bequest, on the ground that there was a secret trust 
which appeared to be illegal. The legatees contended that as the will s&id there 
was no trust, the Court could not inquire further, But it was held that evidence 
is admissible in such cases as to whether there was a promise on the part of the 
legatees. For otherwise money might be left for illegal purposes, or legatees 
might keep for themselves what they really received in trust, Re Spencer's Will, 
83 L. T. 274, 

WATER RIGHTs, — The defendant railroad built a dam across a stream, above 
the plaintiff's mill, for the purpose of supplying their trains with water. Held — 
That is not such a use of the stream as will entitle the defendants to diminish 
the flow of water to the plaintiff's injury. Anderson v. Cincinnati Southern R'y 
Co., 24 Rep. 502 (Ky.). 

WILLS — ILLEGITIMATE CHILDREN BORN AFTER THE MAKING OF THE WILL, 
— The case of Occleston v. Fullalove, 9 Ch. Ap. 147, which allowed an after-born 
child to take property under a devise by her father to his children by his deceased 
wife’s sister, with whom he had gone through the ceremony of marriage, has just 
been followed in England. In Occleston v. Fullalove the controversy was in re- 
gard to a child that was en ventre sa mere at the date of the will, but not so de- 
scribed, Vice-Chancellor Wickens held it contrary to public policy to allow such 
provision for the fruit of future illicit cohabitation. James and Mellish, L. JJ., 
reversed the decree on appeal, Selborne, L. C., dissenting. The Lords Justices 
proceeded largely on the ground that a will does not take effect till the testator’s 
death, and hence such a provision is not for illegitimate children to be begotten 
in the future. The case is followed as binding, but with apparent reluctance, Jn 
ve Hastie’s Trusts, 35 Ch, D. 728. 

Considering the question as one of public policy, the ground of the decision 
seems a narrow one, and the difference of opinion among the judges will deprive 
the case of any great weight where it is not a precedent, In fact, Lord Stirling 
almost advises the parties against whom he decides to appeal; so it can scarcely 
be said to settle the law in England, 


WITNESSES — EXCLUSION AT TRIAL, — The plaintiff called a person as witness 
who had been present during the whole trial, though the judge had ordered the 
witnesses out of the room. Neither the plaintiff nor the witness knew the latter 
was to be a witness till called. He/¢d—That the witness is competent, and would 
be competent even if he had remained in the court-room after he was called, 
against the order of the judge. His conduct would be subject for observation 
“ak _ would not affect his competency, State v. Thomas, 13 N. E. Rep. 35 

Ind 
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A TREATISE ON THE Law oF Barments. By James Schouler. 
Boston: Little, Brown, & Co. One volume. 2d edition, 1887. 8vo. 
PP: 795: 

The second edition of Mr. Schouler’s book on Bailments and 
Carriers is substantially the same as the first, but in the arrangement of 
the matter we are pleased to note a great improvement. The different 
chapters have been systematically subdivided by the introduction of 
sections and head-lines. Separate chapters have been devoted to the 
topics of Connecting Carriers and Transportation of Baggage. Though 
the substance of these chapters will be found in other parts of the old 
book, yet several new paragraphs, elucidating and expanding previous 
statements, have been inserted. The author now mentions four excep- 
tions to the general rule that a common carrier is strictly liable in the 
absence of special contract, viz.: where the loss was caused (1) By 
act of God; (2) By public enemies; (3) By act of customer; and 
(4) By public authority. 

Much of the former text, which at first sight appears to have been 
omitted, will be found in the foot-notes, which latter have also been 
increased by the insertion of the latest cases. A larger and better 
print helps to swell the size of the present edition. It may be added 
that the “ Forms of Pleadings ” have been dropped. 

A separate paragraph has been devoted to the important subject of 
grain-elevators. The author carefully limits the instances where the 
deposits of grain in an elevator attached to a mill are in the nature of 
bailments to those cases where the agreement on the part of the ware- 
houseman is to keep enough on hand to respond to all demands ; a quali- 
fication which is overlooked in some of our Western cases. We 
think that this topic has been dismissed rather hastily, and regret, 
among other things, that no reference has been made to the important 
case of South Australian Insurance Co. v. Randell,‘ which con- 
tains an able exposition of the opposite and perhaps more strictly 
accurate view of the legal effect of these grain deposits. 

Several useful additions are to be found in the chapter on Pledge 
and Pawn, which, however, lack of space prevents us from referring 
to at length. 

With regard to the question whether a common carrier has a lien as 
against the true owner on goods which he has transported at the request 
of a thief, the author states the law as settled, that he has no such lien. 
While conceding that such should be the law, we are unable to assent 
to the proposition that it is the law, at least in England. The point 
has not been adjudicated of late in that country; but there are several 
recent dicta in which carriers and innkeepers are placed on the same 
footing in respect to their lien on converted goods, and it is not at all 
improbable that an English court would to-day be influenced by the 
mistaken analogy. The doctrine was first put forward in the Exeter 
Carrier Case. There goods had been delivered to a carrier by a thief, 
and it was held that a lien existed on them “for the premium due on 





1L.R.3 P.C. Ap. ror. 
2 Cited by Holt, C.J., in York v. Grenaugh, 2 Ld. Raym. 866. 
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the carriage” against the right owner. In Waugh v. Denham,’ Pigot, 
C.B., cites this case with approval, and states that it has never been 
overruled in England. The same judge remarks later on that “If a 
carrier knows that a thief gives him the goods of the true owner to 
carry, he cannot charge the owner for the service which he has 
knowingly rendered to the thief in the carrying of the goods,” from 
which the natural implication is, that he could charge the owner if he 
did not know of the tortious bailment. See also Whitaker on Lien, 
p- 92; Browne on Carriers, p. 337; Cross on Lien, p. 28; Hutchinson 
on Carriers, § 489. It is thus seen that on the few occasions on which 
this question has been decided or adverted to in England, the carrier’s 
right to a lien has always been upheld, and in view of this authority, 
meagre as it is, we must consider the author’s statement as altogether 
too sweeping. 

It is to be regretted that Mr. Schouler did not discuss at length the 
question as to the exact nature of a ticket, — whether it is a mere token, 
evidence of a contract, or the contract itself. The author seems to 
regard it as evidence of a contract; and while we are not prepared to 
differ with him, yet we are inclined to think that much can be said in 
favor of regarding the ticket as the contract proper,? — a promise on the 
part of the company, in consideration of the money paid, to carry the 
holder as indicated. In this view of the case it only ceases to be such 
on cancellation, when it becomes a token or voucher showing that the 
passenger has paid his fare. For a carefui discussion of this question 
see Mr. Beale’s article, HARVARD Law REVIEW, vol. 1, p. 17. 

In the last paragraph of his book the author points out that if in 
many cases he may appear to have avoided expressing an opinion or 
stating the law, this is due to the fact that the subject of Common 
Carriers, in its present phase, is one of such recent and rapid growth, 
that the courts themselves have not yet reached satisfactory or definite 
conclusions on many important points. 

We think that the book, in its present shape, will warrant the careful 
study of any one interested in the subject of which it treats. 

W. W. 


THE Law or CovENANTS FOR TiTLe. By William Henry Rawle, 
LL.D. Fifth edition. Boston: Little, Brown, & Co. 1887. 8vo. 
p. 708. 
. It is now fourteen years since the last edition of this standard treatise 
was published. In that time the law on the subject has been much 
enlarged by decisions and modified by statutes both in England and 
the United States. It has been the aim of the learned author in this, 
the fifth edition, more to keep his book abreast of the times, than to 
change materially his views previously set forth. In order to do this 
it has been necessary to add much new matter. As an offset, some of 
that which has now become obsolete has been omitted, and still more 
of the old has been condensed, so that the size of the volume remains 
about the same. : 

Among the heads where the greatest change has been made are the 
form of covenants, covenants by married women, implied covenants, 





1 16 Irish C. L., at 409, 1865. 
2 Henderson v. Stevenson, L. R. 2H. L. Sc. 470, per Ld. Cairns; Burke v. S. E. Ry. Co., 5 
C. P. D. 1, per Ld. Coleridge. 
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and the operation of covenants by way of estoppel. The latter subject 
has been rewritten to some extent, but the author still retains the gen- 
eral position which he has always occupied, though he now attempts 
“to show that most of the doctrine is equitable and not legal.” It isa 
part of the law which has been the subject of much recent legislation ; 
and the effect of covenants in passing title by direct operation of law 
has been wonderfully increased by statutes, especially in the Western 

States and Territories. 

_ The subject of covenants which run with land is another which 
has received considerable attention at the hands of legislative bodies. 
In England there has been the Conveyancing and Law of Property Act 
of 1881. “On this side of the Atlantic, it will be found that the doc- 
trine of the American cases is not standing the test of practical experi- 
ence,” and statutes, codes, and the tendency of decision are effecting the 
necessary remedy. 

The edition is a considerable improvement over the last one in its 
enlarged and better classified index, and in the division of the subject- 
matter into paragraphs, — features which will be appreciated by every 
reader, H. M. W. 





Tue Comic BiacksTone. By Gilbert Abbott A’Beckett. New edition, 
revised and extended by Arthur Wm. A’Beckett, Barrister-at-Law, and 
illustrated by Harry Furniss. Bradbury, Agnew, & Co. London, 1887. 
8vo. pp. 324. (Received from C. C. Soule, Boston.) 

This classic of legal humor has shared the sacrilegious fate of the 
great English law-books in undergoing a new edition incorporating 
the recent statutory changes into the text. The present handsome 
edition has been a work of filial devotion in the son of the author. 
The additional matter incorporated preserves fairly the spirit of the 
original text, so that the work, in becoming more useful to English 
students, has lost none of its inimitable charm. Mr. Furniss’ illustra- 
tions are in his happy style, familiar to readers of Pusch. Those 
whose heads have ached over the great commentaries will find a 
delicious revenge in reading this book, while students preparing for 
an examination in Blackstone would not err if they followed the 
example of their English fellow-sufferers in using the book for an en- 
joyable and profitable review. B. H. L. 


THe CotumpBiA Law Times, October, Vol. 1, No. 1; published by 
the Students of the Schools of Law and Political Science in Columbia 
College, New York, 1887. 

The first number of this new venture in the field of college jour- 
nalism contains the address delivered by Prof. Dwight to the graduating 
class of 1887; a discussion of the Cy: Pres doctrine by S. A. Anderson ; 
and a short article on the School of Law and the School of Political 
Science, by Prof. Smith. In addition to these articles there is a clear 
statement of the now finally settled case of the Anarchists, together 
with items, lecture notes, recent cases, book reviews, etc. The cor- 
respondence consists of a very favorable criticism of the work and 
methods of the Harvard Law School. In general appearance and 
make-up the “Law Times” is evidently modelled on our own REVIEW, 
with what success is not for us to say. 
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A TREATISE ON THE Law oF Divorce. By A. Parlett Lloyd, of the 
Baltimore Bar. Boston and New York: Houghton, Mifflin, & Co., the 
Riverside Press. 1887. 8vo. pp. 323. 

To call such a work a treatise is a misnomer, for it contains no dis- 
cussion of the fundamental principles of the law of divorce. It is, in 
brief, a statement of the various causes for which divorce will be granted 
in each of our States and Territories, with a concise and accurate re- 
cital of the decisions supporting such statements, together with interest- 
ing statistics and other data relating to the subject. The work is an 
outgrowth of a little pamphlet published by Mr. Lloyd some few years 
ago, which met with sufficient success to merit a second appearance in 
a new and enlarged form. 


THE AGENT’s Hanp-Book oF INSURANCE Law (fire Jnsurance). 
By Charles C. Howe and Walter S. Nichols. New York: The Insurance 
Monitor. 1887. 8vo. pp. 95. 

This little work is intended simply as a legal guide to the agent, 
with hints and suggestions in regard to matters of practical importance 
which are constantly arising between agent and company, or agent 
and policy-holder. It is intended, not as a law-book to determine the 
rights of the parties when once a controversy has arisen, but rather as 
a guide to avoid any such controversy. For the settlement of practical 
questions seldom touched on by current law-books it is a convenient and 
suitable book to which to turn. 


SUPPLEMENT TO FORMATION AND REGULATION OF CORPORATIONS 
UNDER THE LAWS OF PENNSYLVANIA. Compiled by M. M. Meredith 
and H. D. Tate. Allen, Lane, & Scott. Philadelphia, 1887. 8vo. 
p. 123. 

. In Z book of about one hundred pages the compilers have brought 
their work, published in 1883, down to the present day. The book 
includes, besides all corporation statutes passed at the sessions of the 
Legislature in 1885 and 1887, necessary forms and opinions of the 
Attorney-General on the construction of the corporation laws, ren- 
dered up to September, 1887. 


THe Doctrine or Cy Pres, as Applied to Charities. By Robert 
Hunter McGrath, Jr. T.& J. W. Johnson & Co. Philadelphia, 1887. 
8vo. pp. 74. This essay, to which was awarded the Meredeth Prize 
for 1887 by the University of Pennsylvania, gives evidence of sound 
study and careful thought on an interesting and intricate doctrine of the 
law. 


PRINCIPLES OF THE Law oF Torts. By Francis Taylor Piggott, 
M. A., LL.M., of the Middle Temple, Barrister-at-Law, author of 
“The Law and Practice Relating to Foreign Judgments and Parties out 
of the Jurisdiction.” London: William Clowes & Sons, Limited. 1885. 
8vo. pp. 416. 





